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ASSIGNMENT. 


§ 173. Fire.—Assignment of Claim in an Insolvent Company.— 
The original insurer became bankrupt and passed into the hands 
of a receiver, and its effects were sold at public auction, and the 
claim of the bankrupt company against the appellant passed into 
the hands of the respondent. Held, that the sale having been 
made according to the laws of the State of New York, the title 
‘ of the purchaser was good. 


Consolidated Real Estate and Fire Ins. Co. vs. Cashow. 
Rep’d Jour'l, p. 757. 





Digest of Decisions. 


CONSTRUCTION. 


§ 174. Fme.—Zlegible Writing—The court below left it to 
the jury to decide whether a word written in the policy spelt 
“six” or “oix,” a word without meaning. Held, that this was 
an error, and the court below ought to have decided this point 
as a matter of construction, and on inspection. 

Lapeer County Farmers’ M. F. I. Association vs. Doyle. 

Rep’d Jour’l, p. 780. Mioz. 8. C. 


DESCRIPTION. 


§ 175. Fme.— Wheat in Stacks.—The policy covered wheat 
grown by the plaintiff and stacked in the town of C. When the 
fire occurred the plaintiff owned the land on which the stacks 
were placed, but not when the policy was issued. Held, that 
the contract of insurance, with regard to the wheat in stacks, 
was not limited to wheat grown on the plaintiff’s own land when 
the policy was issued, but referred to the plaintiff’s wheat in 
stack in the town of C.; and that if the defendant wished to 
limit it to wheat grown on own land, or stacked in a particular 
place, it should have been so stated in the policy. 

Sawyer vs. Dodge County Mut. Ins. Co. 

Rep'd Jour’l, p. 776. 


ENGLISH STATUTES. 


§ 176. Fire.—English Statutes in Force in Maryland.— Held, 
that the fourth section of the statute of 19 Geo. IL, ch. 37, 
which has been adopted and is in full force in Maryland, which 
provides that “it shall not be lawful to make reinsurance unless 
the insurer shall be insolvent, become a bankrupt, or die,” has 
reference exclusively to marine insurance. 


Kilty’s Rep. of Statutes, 252; Alexander’s British Statutes, 760 ; Solo- 
mon vs. Berwick, 2 Taunt., 316 ; Thelluson vs. Fletcher, 1 Doug., 315; 
Andree vs. Fletcher, 2 Term Rep., 161. 


Consolidated Real Estate and Fire Ins. Co. vs. Cashow. 





English Statutes— Evidence. 


ESTOPPEL. 


§ 177. Frmre—Mortgage—Knowledge of by the Company.— 
Held, that in insurance cases, where the company has acted with 
a full knowledge of the facts, and has received a part of the mo- 
ney under circumstances showing that the plaintiff was receiving 
in consideration thereof a valid contract of indemnity, the com- 
pany must be estopped from repudiating the contract afterward. 

Peoria Ins. Co. vs. Hall, 12 Mich., 213; Adtna Ins. Co. vs. Olmstead, 21 
Mich., 253 ; North America Fire Ins. Co. vs. Throop, 22 Mich., 159. 
Held, that there was no error in the charge of the court below, 
“that good faith is due from the company to the plaintiff as well 
as from the plaintiff to the company, and if the jury find that the 
plaintiff at the time of making his application, informed B., the 
agent of the company, of the mortgage, its date and amount, and 
by neglect or ignorance of said B. in giving the amount of the 
mortgage in the application at less than the true sum, the com- 
pany is estopped from setting up that as a bar to the plaintiff’s 
right of recovery.” 

Michigan State Ins. Co. vs. Lewis, 

Rep’d Jour'l, p. 825. 


EVIDENCE. 


§ 178. Fire—Notice of Other Insurance—Letter-press Copy: 
—The defendant company required that if additional insurance 
should be procured on the property, due notice should be given 
in writing. Plaintiffs claimed that the defendant’s agent well 
knew of their intention to obtain additional insurance, had talked 
with them about furnishing it, and had at all times acted as 
though the policy was in force. Plaintiffs claimed also that the 
company’s agent was personally informed of the fact that addi- 
tional insurance was procured, and one of them testified that he 
left a letter at the office of the agent representing what he had 
done. He further stated he left the letter with a young man he 
did not know, and whom he had never seen since, and he offered. 
’ to produce a letter-press copy of the letter. This was objected 
to on the ground, first, that the original had not been traced to 
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the possession of the agent, and second, it purported to have 
been written subsequent to the additional insurance. The agent 
was allowed to testify that he had never received the letter. 
Held, that the court below, by allowing that letter to be read to the 
jury, gave it a weight and materiality, and if erroneously admit- 
ted its effect might have been injurious to the defendant. Held, 
that the burden of proof is upon the insured to show, first, that 
such a letter actually went to the agent, and, if it did, what it 
contained, and that both of these must be affirmatively made out 
by the plaintiffs. Until it was properly shown that the letter 
reached the agent, it was not competent to give secondary evi- 
dence of its contents to the jury. After he had proved its ex- 
istence, and that it actually reached the agent, then, on fail- 
ure of the company to produce it, it was competent to produce 
the letter-press copy. 

Moulton vs. Mason, 21 Mich., 364; Foote vs. Bentley, 44 N. Y., 166; 
Saxton vs. Reynolds, 28 E. L. & E., 553 ; Life & Fire Ins. Co. vs. Mechan- 
ics’ Fire Ins. Co., 7 Wend., 31; Allen vs. Blunt, 2 Wood. & M., 121; 
‘Woods vs. Gassett, 11 N. Y., 442; Page vs. Page, 15 Pick., 368 ; Robin- 
son vs. Terry, 11 Comstock, 460 ; Boyle vs. Wiseman, 33 E. L. & E., 393. 

Sun Ins. Co, vs, Earle et al. 

Rep'd Jour’l, p. 839. Mion. 8. C. 


§ 179. Fime.—Attorney’s Evidence.—Held, that the evidence 
of an attorney practicing in New York is sufficient respecting 
the proper method of assignment of a claim in an insolvent in- 
surance company. 


Consolidated Real Estate and Fire Ins. Co. vs. Cashow. 


FRAUDULENT REPRESENTATIONS. 


§ 180. Fire.—WMust be Material—Must be repudiated as soon 
as known.—Held, that fraudulent representations must relate to 
material facts, and be such as would prevent a reasonably 
cautious man from contracting for the shares if the facts were 
known. 

._ L. B. 2, 121; Mead vs, Bunn, 32 N. Y., 275, 280 ; McClellan vs. Scott, 
24 Wis., 81, 87. 
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Held, that the fraudulent representations do not vitiate a policy 
unless they induce a reasonably cautious man to invest, which 
he would not have done had he known the facts. 

Mead vs. Bunn, 32 N. Y., 275, 280; McClellan vs. Scott, 24 Wis., 81, 87; 
Oakes vs. Turquand, Law Rep., 2 H. L., ‘325, 344, 1867 ; Reese, etc. Min- 
ing Co. vs. Smith, L. R., 4 H. L., 64, 72; Downes vs. Ship, L. R., 3 H. 
L., 343. 
Held, that it is the duty of a person who has been induced to 
take stock by fraudulent representations to repudiate the con- 
tract as soon as the deception is discovered. 

Bwlch-y-Plwm & Co., L. R., 2 Exch., 326; Ashley’s Case, L. R.,9 Eq., 
262 ; Scholey vs. Central Railway Co. of Venezuela, L. R., 9 Eq., 267. 
Held, that unless he gives such notice within a reasonable time 
he cannot repudiate the contract. 

Upton vs. Englehart, 

Rep’d Jour’), 743. 


MAGISTRATE’S CERTIFICATE. 


§ 181. Fme— Valued Policy—tThe value of the property was 
stated in the policy to be $3,500. <A certificate of the justice of 
the peace was offered in evidence, stating that the loss occurred 
without fault or fraud on the part of the insured, and also that 
the property was worth $3,500. Held, that this certificate could 
only be regarded by the jury as evidence that the plaintiff had 
complied with the conditions of the policy, requiring a certificate 
as to the manner in which the loss had been sustained, and that 
his estimate as to the value was only an ex parte estimate. 

Flanders on Ins., 527, note 3. 

Held, that as this was not a “valued” policy, the jury were 
doubtless influenced by the estimate given in the magistrate’s 
certificate, which was not competent evidence as to its value. 


4itna Ins. Co. vs. Farrell, 
Rep’d Jour’], p. 852. Tenn. 8. OC. 


MORTGAGE.—FORECLOSURE PROCEEDINGS. 


§ 182. Fimr.— Agent's Duty to state the Mortgage in full—Ef- 
fect of Advertising Property for Sale—Offer, the First Proceed- 
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ings of a Sale—The defendant, through the local agent, B., made 
application for a policy of insurance on his buildings, and stated 
that the premises were incumbered with a mortgage of over 
$5,300. The mortgage had been given for $5,325, and only $100 
paid. Plaintiffurged the agent to call upon the owner of the 
mortgage and ascertain the exact amount, which he declined 
doing, saying that it was not necessary. The conditions of the 
policy required that the applicant should state the whole amount 
of incumbrance on the property, and also that in case any 
change in the title was made, or “if any proceedings for the sale 
of the property shall be had, commenced or taken,” etc., then the 
policy should be void and of no effect. About two weeks before 
the fire, proceedings to foreclose were commenced by advertise- 
ment, but no notice thereof was given to the company. The 
company refused to pay the claim, on the ground, first, that the 
policy was void by reason of misrepresentation regarding the 
incumbrance ; and second, by neglect to inform the company of 
the steps taken to foreclose the mortgage. Held, that since the 
company through its agent was fairly apprised by the plain- 
tiff of the facts of the mortgage, the latter had a right to assume 
that the agent would set forth the amount in the application with 
such accuracy as was deemed necessary or important by the 
company. Held, that the plaintiff was entitled to a reasonable 
time to give notice of any proceedings of foreclosure, and what 
would have been a reasonable time was a question for the jury 
to determine. Quere, whether the condition “if any proceed- 
ings for sale shall be had, commenced or taken,” etc., relates to 
proceedings taken by the plaintiff without the company’s con- 
sent, and does not refer to an advertisement that a sale will take 
place at some future time, should a purchaser present himself 
and agree upon the terms. Held, that the terms “ proceedings 
had, commenced or taken for a sale,” appear to be satisfied by 
the actual offer at the time specified in the notice, and that such 
offer is the first “ proceeding ” for a sale ; all previous notices are 
simply steps taken to make a sale at the time fixed upon unless 
payment is sooner made. 
Michiqan State Ins. Co. vs. Lewis, 
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PAYMENT OF PREMIUM. 


§ 183. Lire.—Payment of Premium Not Yet Due to a Sub- 
Agent—Varying the Terms of the Contract in Respect to Renew- 
als—Authority of Clerk in Absence of the Principal—The de- 
fendant, a non-resident corporation, had a general agent in Chi- 
cago, who employed a clerk in his office. A sub-agent or soli- 
citor, employed to solicit insurance and collect premiums, insured 
the husband of the plaintiff, and collected the quarterly premium. 
Some two days afterward he called and collected the second 
quarterly premium, a few months before it was due, making false 
representations to her about the policy. A few days afterward 
her agent called at the office of the general agent and demanded 
that the second quarterly premium be refunded, because it was 
not due. A clerk in charge of the office informed him that she 
had elected to make the payment in. advance, and it was “ all 
right.” The company refused to pay the claim, (the insured dy- 
ing soon after,) on the ground that the second quarterly premium 
was not paid. Held, that if the company represented to the pub- 
lic that the agent had power to vary the terms of the contract in 
regard to the method of paying the premiums, then the compa- 
ny is liable when done with the knowledge and consent of the 
agent. 

F. & M. Ins. Co. vs. Chestnut, 50 Ill., 118; New England F. & M. Ins. 


Co. vs. Schettler, 18 Ind., 170 ; Aitna Ins. Co. vs. McGuire, 51 IIl., 342; 
Trustees First Baptist Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 305. 


Held, that after the first premium is paid, the parties by any 
subsequent agreement can modify the terms of the payment as 
they choose, and it is competent for them to contract by parol 
to waive payment, and to substitute a promise to pay at seme 
future day instead of a cash payment. Proof of such agreement 
would have no tendency to change the written policy. 


Mayers vs. Keystone M. L. Ins. Co., 27 Penn., 268. 


Held, that on the same principle the parties can agree to receive 
the premium in advance. If the money is paid to one who is 
apparently authorized by the company to receive it, it matters 
little how it is paid. Semble, that an agent who is authorized to 
solicit applications and receive the premiums when due, is also 
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authorized to receive premiums due at a future day. Held, that 
when the defendant opened its office for the transaction of the 
business of insurance, and invited the public there for that pur- 
pose, it was its duty to have some responsible party in the office 
for the transaction of that business; and if the office was left in 
charge of a clerk or bookkeeper, it is to be supposed that they 
were empowered to act for the principal. The act of the clerk 
in this case binds the company, and the maxim delegatus non 
potest delegare does not apply. Held, that the clerk had sufficient 
authority, during the absence of the general agent, to receive 
premiums not yet due, and inasmuch as the general agent did 
not repudiate the payment as soon as he returned, it became 
binding on the company. 


Fahrenkrag vs. Eclectic Life Ins. Co. 
Rep’d Jour’l, p. 751. Int. 8. C. 


§ 184. Lire.—Semi-Annual and Quarterly Premiums must 
be Paid when Due, to Avoid Forfeiture—The policy required 
the premium to be paid on or before a certain date, or within 
thirty days thereafter, or with the consent of the company to be 
made in half, quarter or thrice yearly payments in advance. 
The insured elected that the premiums should be made payable 
thrice yearly. Held, that the second and third installments be- 
came due at the end of four and eight months from the begin-- 
ning of the policy year, and that the policy did not contemplate 
the postponement of the second and third installments till the 
end of the year. Held, that the right which the company had 
to deduct any unpaid portion of the premium from the amount 
of the policy in case of death, did not relieve the insured from 
the obligation to pay any part of the premium when it was 
agreed it should be paid. Held, that unless otherwise agreed in 
the policy, the whole of the premium is payable in advance, and 
in this case of a thrice-annual payment, the company was under 
no obligation to pay the amount of the policy at death, unless 
each of the several payments was made when it became due, ac- 
cording to the agreement. 


Howard vs. Continental Life Ins. Co. of New York. 
Rep’d Jour’l, p. 781. Cat. 8. C. 


§ 185. Fine.—Tender of Premium after Loss—The policy 
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when issued contained an acknowledgment of the payment of 
premium, but the premium was not paid at the time of the loss, 
though tendered afterward. Held, that if a policy contains an 
acknowledgment that the premium is paid, the company will not 
be allowed to allege a want of consideration for the promise, 
when a loss occurs under the policy. 

Marshall on Ins., 240 ; 1 Phillips on Ins., sec. 514. 

Consolidated Real Estate and Fire Ins. Co. vs. Cashow. 


PRACTICE. 


186. Frre.— Admission of Improper Evidence—A Court of 
Review cannot determine Matters which properly come before the 
Court of Original Jurisdiction.—Held, that when improper evi- 
dence is admitted in the court of original jurisdiction, the court 
of review cannot determine what essential alteration of the basis 
for a legal conclusion would have been without this improper 
evidence, and this must first be brought before the court below 
in a proper manner. Held, that a court of review cannot take 


cognizance of the law and the facts by means of a skillfully 
constructed case brought before it. Under the code of Michi- 
gan the office of a case made up is no greater than that of a writ 
of error or bill of exceptions, and the court of review can only 
take cognizance of the actual rulings involving questions of 
law. 


C. L., % 4947, 4964; Van Kleek vs. Eggleston, 7 Mich., 512 ; Wheeler 
vs. Wilkins, 19 Mich., 78. 
Held, that a court of review cannot determine how the court be- 
low ought to have found upon ambiguous and conflicting oral 
testimony, but it is for the court below to pass upon the credi- 
bility of evidence brought before it. Held, that the assumption 
that the declaration avers that the defendants are a foreign cor- 
poration is of no legal importance. An attempt to show that 
the pleadings do or do not contain certain allegations, cannot be 
used in a court of review. It is the province of the court of re- 
view to decide the construction and interpretation of the plead- 
ing which is to be referred to, and to find out what it contains. 
Held, that it does not affect the identity or status of a foreign 
company whether it is incorporated or not. Held, that where 
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formal proofs have been waived that the defendant is a foreign 
corporation, the court of review will not entertain objections not 
clearly within the scope of the concessions and waiver. 


Earle vs. Westchester Fire Ins. Co, 
Rep’d Jour'l, p. 846. 


PRINTED CONDITIONS. 


§ 187. Fine.—Kerosene used by Photographers— Underwriters 
must know the Materials used in the Property they Insure.-—The 
policy covered the stock and materials used by the plaintiffs as 
photographers in their business. Held, that when the stock and 
materials of any business are covered by a policy, the use of 
such materials as are ordinarily and necessarily used in the 
business is allowed, although by the printed terms of the policy 
such materials on the premises are prohibited. 

Harper vs. Albany Ins. Co., 17 N. Y., 194; Bryant vs. Poughkeepsie 

Mut, Ins, Co., 17 N. Y., 200 ; Harper vs. N. Y. City Ins. Co., 22 N. Y., 
441. 
Held, that underwriters are assumed to know the method of con- 
ducting business in the property they insure, and where a 
policy is issued on a stock of goods used in a business, the in- 
surers are bound to know what materials are usually kept by 
those engaged in it. 

Steinbach vs. Lafayette Fire Ins. Co., 54 N. Y., 98; 2 Ins. Law Journal, 

815. 
Held, that if photographers generally used kerosene stoves, or 
lamps, in the prosecution of their business, that this use was 
covered by the policy, and that the plaintiffs were not obliged to 
substitute some other material in order to avoid the printed con- 
ditions. 

Hall vs. President et al., Ins. Co. of North America. 

Rep’d Jour’l, p. 850. N.Y. Com. A. . 


PROOF OF LOSS. 


§ 188. Fire.— Waiver of Proof of Loss in Reinsured Com- 
panies.—Appellants stipulated that the sum they reinsured was 
a part of the sum or sums insured by F., and to be subject to 
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the same risks, conditions of settlement, etc., as were assumed 
by said company F. Held, that this stipulation avoids the con- 
dition relating to preliminary proof to the appellants, but fastens 
the responsibility of the reinsurer to the settlement and adjust- 
ment made by tlie original insurer, as to the amount of loss. 


Consolidated Real Estate and Fire Ins. Co. vs. Cashow. 
—§ 173. 


REINSURANCE. 


§ 189. Fire.—Insolvency of the Reinsured.—Held, that under 
the contract of reinsurance the extent of the liability of the rein- 
surer is not affected by the insolvency of the reinsured, nor by 
its inability to fulfill its contract with the original insured. 

Hone vs. Mutual Safety Ins. Co., 1 Sanf., Sup. Ct. Rep., 137 ; affirmed, 

2 Comst., 235. 
The policy contained the following clause: “loss, if any, paya- 
ble pro rata and at the same time with the reinsured.” Held, 
that by virtue of the first part of the clause the defendant was 
not bound to pay the full amount reinsured, but only such a 
proportion of the amount of the loss as is in the ratio of the 
amount of the reinsurance to the amount originally insured ; but 
the latter part of the clause looks to the time of payment by the 
reinsurer, coincident with the time of payment as was fixed by 
the reinsurance. 

Blackstone vs. Alemannia Ins. Co. 

Rep’d Jour'l, p. 769. N. Y. Com. A. 


§ 190. Fme—The Reinsuring Company Liable for Full 
Amount of Loss.—Appellant had reinsured one half of a risk ori- 
ginally taken by a company which afterward, and before paying 
the loss, became insolvent, and its assets were sold by a receiver. 
Appellant claims that it was liable for only one half of the sum 
paid by the receiver of the reinsuring company. Held, that the 
insolvency of the original insurer in no wise affects the party re- 
insuring. There is no privity of contract between the original 
insured and the reinsurer. The two contracts of insurance are 
totally distinct, and if the original insurer becomes bankrupt, 
and the insured be paid but a small dividend out of his estate, 
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the reinsurer is still liable to pay the whole amount of the rein- 
surance to the trustee of the original insurer. 

Arnold on Marine Ins., 94; Marshall on Ins., 112, 113; 1 Sanf. Sup. 

Ct. Rep., 187; Hone vs. The Mutual Ins. Co., affirmed, 2 Comst., 235 ; 
8 Barb., Ch: Rep., 63 ; Herchenrathe vs. American Mut. Ins. Co., 9 Ind., 
443 ; Eagle Ins. Oo. vs. Lafayette Ins. Co.; Blackstone, receiver, vs. The 
Alemannia Ins. Co., 3 Ins. Law Journal, 769. 
Held, that the clause, “loss, if any, payable pro rata to them,” 
(the reinsured company;) “at the same time and in the same — 
manner as they pay,” does not affect the liability of the rein- 
suring company, but that the latter clause looks to the time of 
payment, and fixes the same period of payment which was 
agreed upon by the reinsured company. 

Consolidated Real Estate and Fire Ins, Co. vs. Cashow. 


SET-OFF. 


§ 191. Fme—Purchase of Policies of an Insolvent Company 
—Set-off to Reinsurance-—The plaintiff, assignor, issued several 
policies of insurance to certain parties, and prior to the time 
when the property was destroyed by fire, had reinsured them 
with the defendant, and the total amount of loss, as adjusted on 
said policies of insurance, was $36,672. Subsequent to the fire 
the defendant purchased at a discount five of the policies of in- 
surance reinsured by them, the adjusted value of which was 
$33,553.56, and asked to have them set off against the plaintiff’s 
demand, and admitted a balance of $3,139.66. Held, that the 
purchase of policies at a discount for the purpose of using them 
as a set-off, was within its corporate powers, and consistent with 
public policy. Held, that in an action by the plaintiff’s assign- 
ees in bankruptcy to recover the amount of reinsurance, the: 
defendant could set off the purchased policies at their face 
value. 

Strauss vs. Eagle Ins, Co. 5 Ohio St. R., 59; Pease vs. Peck, 18 How., 
598 ; Butz vs. City of Muscatine, 18 Wallace, 583 ; White’s Bank of Buffa- 
lo vs. Toledo Ins. Co., 12 Ohio St. R., 610 ; Cohen vs. State of Virginia, 6 
Wheaton, 399 ; Carroll vs. Lessee of Carroll, 16 Howard, 217 ; Morrow vs. 
Bright, 20 Missouri, 351; Smith vs. Hill, 8 Gray, 572; Wilson vs. City 
Bank of St. Paul, 11 Wall., 473 ; Hitchoock vs. Rollo, 2 Ins: Law Journal, 
938 ; In re Bank of Savings, 6 B. Reg., 71; Sawyer vs. Hoag, 17 Wall, 
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610; Hawkins vs. Whitten, 10 B. & C., 223; Dickson ys, Cass, 1 B. & Ad., 
354; Smith vs. Brinkerhoof, 8 Barbour, 519 ; Holbrook vs. Receivers of 
Fire Ins. Co., 6 Paige, 220. 

Hovey et al., assignees, vs. Home Ins. Go. 
Rep’d Jour’l. p. 801, v. 8. ©. O. Onto. 


STOCKHOLDERS. 


§ 192. Fire.—Relations of Stockholders—LEffect of Fraud in 
inducing Subscription.— Held, that a stockholder sustains a three- 
fold relation, to the company, to the other stockholders, and to 
the creditors of the corporation. The agent who induced the 
defendant to subscribe for stock represented that eighty per 
cent. of it was not assessable. Held, that the effect of fraud in 
inducing another to subscribe for stock is the same as in other 
contracts, and so far as it relates to the remaining stockholders, 
fraudulent representations or concealment of important facts 
would vitiate the contract. 


Directors, etc., of Central Railway of Venezuela vs. Kisch, L. R. 2 H. 
L., 99, 125, 1867 ; Smith’s Case, L. Rep., 2. Ch., App., 604, 609 ; Oakes vs. 
Turquand, Law Rep., 2 H. L., 325, 344, 1867 ; Western Bank of Scotland 
vs. Addie, Law Rep., 1 H. L., 145. 


Upton, assignee, vs. Englehart. 
pion, gn ng 4100. 


SUDDEN DEATH. 


§ 193. Lire.—=Sudden Death soon after being Insured no com 
clusive Evidence of Fraud.—Held, that the mere fact that the in- 
sured died a short time after he was insured, is no conclusive 
evidence that the disease existed when the policy was applied 
for ; and, unsupported by other evidence, is insufficient to raise 
even a presumption of fraud. 

Fahrenkrag vs. Eclectic Life Ins. Co. 


WAIVER. » 


§ 194. Fire.—Due Notice of Loss—Evideénce of Waiver should 
go to the Jury—Strict Compliance with Conditions of Poliey—Doc- 
trine of Estoppel.—lt was a condition precedent to the plaintiff’s 
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right to recover, that he should give due notice to the company 
of the loss within ten days after it occurred. The testimony for 
the plaintiff showed that he called upon the local agent to see 
what should be done, who told him to wait till the general agent 
came, when the matter would be adjusted. Several weeks after- 
ward the general agent called and had a verified account made 
and sent to the secretary, who informed the plaintiff that he was 
in default in not sending in the account in time. The evidence 
introduced for the defendant contradicted the foregoing state- 
ments, but showed that the local agent called on the plaintiff 
and expressed his suspicions about the origin of the fire. Some 
weeks afterward the general agent called and a verified state- 
ment was made, which was a compliance with the terms of the 
policy except as to time. The defendant denied any liability 
but offered to compromise, Held, that the court below erred in 
refusing to allow this evidence to go to the jury. Whether the 
defendant had waived due notice of loss was one of fact and not 
of law. Held, that the plaintiff was held to a strict compliance 
with the terms of the policy, and that the expression of suspicion 
made by the agent should have prompted him to increased dili- 
gence in complying with the conditions. Held, that the doc- 
trine of estoppel lies at the foundation of the law as to waiver. 
When one party can comply with a condition precedent, if the 
other party does nothing to induce him to believe that the con- 
dition is waived, or that a strict compliance is not insisted on, 
the former is estopped from claiming that a strict compliance is 
not insisted on. 

Clark vs. The New England Fire Ins. Co., 6 Cush., 342; Underhill vs. 
The Agawam M. F. Ins. Co., 6 Cush., 440; Bumsteed vs. The Dividend 
Mut. Ins. Co., 12 N. Y., 81; Post vs. Adtna Ins. Co., 43 Barb., 351 ; Ames 
vs. New York Union Ins. Co., 14 N. Y., 253 ; Trustees First Baptist Ch. 
vs. Brooklyn F. Ins. Co., 19 N. Y., 305 ; Ripley vs. Aitna Ins. Co., 30 N. 
Y¥., 136 ; Owen vs. Farmers’ Joint Stock Ins. Co., 57 Barb., 518. 


Underwood vs. Farmers’ Joint Stock Ins. Co. 
Rep’d Jour’l, p. 771, NN. ¥. Com. A. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF OHIO. 


HOVEY et at., Asstanezs or THE InpEPENDENT Ins. Co. 
vs. 


HOME INSURANCE CO. 


An insurance company having issued certain policies reinsured them in another 
company. A loss occurred and subsequently the first company became insol- 
vent. The second company then bought up some of the policies at a discount. 

Held, First—That it was an investment within the corporate powers of the second 
company and not against public policy. 

Second—That in an action by the assignees in bankruptcy of the first com- 
pany to recover the amount of the reinsurance, the second company could set 
off the purchased policies at their face value. 


This was a bill in equity. The facts appear in the opinion, which 
was delivered by 


Swine, D. J. 


The petition in this case alleges that the Independent Insurance 
Company, prior to the 9th of October, 1871, had issued eight policies 
of insurance to eight several parties, and that previous to that 
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date the defendant, the Home Insurance Company, for a valuable 
consideration, had issued to the said Independent Insurance Com- 
pany policies of reinsurance upon each of said original policies of in- 
surance in certain specified amounts. 

That on the 9th and 10th days of October the property covered by 
said policies of insurance was destroyed by fire ; that the total amount 
of adjusted loss upon said policies of reinsurance is $36,672 ; that 
the proof of said loss was duly made, and notice thereof given to 
defendant. 

And that the said sum of $36,672 is due and owing thereon from 
the defendant to the plaintiffs. 

The defendant pleads the general issue, and files notice of set-off, 
in substance, that before the petition in bankruptcy had been filed, 
it had become, by purchase and assignment, the owner of five of the 
original policies of insurance reinsured by them, to wit: That to the 
Western News Company for $10,000 ; that to Henry W. King & Co. 
for $15,000 ; that to Simpson, Norwell, & Co. for $5,000; that to 
Hotchkin, Palmer & Co. for $2,500 ; and that to C. P. Kellogg & Co. 
for $5,000. 

That the property covered by these policies of insurance was lost 
by fire ; that due and legal proof of loss had been made, and notice 
thereof duly given ; that the total amount of the adjusted loss upon 
the five policies was $33,553.56, and asks to have said sum set off 
against the plaintiffs’ demand ; admits a balance due the plaintiffs of 
$3,139.66, which defendant claims to have tendered the plaintiffs. 
The reply is a general denial. ‘The agreed statement of facts shows 
that the Independent Insurance Company issued the original policies 
of insurance, and the defendant issued the policies of reinsurance ; 
that the property covered by the policies was destroyed by fire ; that 
due and legal proof of loss was made, and notice thereof legally given, 
and that the amount of loss covered by the reinsurance was $36,672. 

It further shows that the defendant purchased and had assigned 
to it the five policies set forth in the notice of set-off; that due and 
legal proof of loss was made, and notice thereof given plaintiffs, and 
that notice of the purchase and assignment was given by the defendant 
to the plaintiffs ; that the amount of the adjusted loss upon the five 
policies of insurance was $33,553.56 ; that they were purchased at 
25 to 40 per cent., and for the purpose of setting off the same against 
the demand of the plaintiffs. 

And that at the time of the purchase of said policies the Indepen- 
dent Insurance Company was insolvent, and the agents of defendant 
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making such purchase, had reasonable cause to believe it was so in- 
solvent. 

It also appears, from the agreed statement and the evidence in the 
case, that proceedings under the insolvent laws of Massachusetts 
were instituted against said company in the courts of said State on 
the 2nd day of December 1871, for the purpose of winding up the 
affairs of said company, and on the 9th day of January, A. D. 1872, 
on order was made appointing trustees for that purpose, but that, 
prior to the time of makiug said order, but on the same day, a peti- 
tion in bankruptcy was filed against the company, upon which ad- 
judication was made, and under which plaintiffs were chosen as- 
signees. Upon this statement of facts plaintiffs would be entitled to 
recover the amount of their demand, unless the defendant is entitled 
to have set off against this amount, the amount of the adjusted losses 
upon the five policies purchased by it. 

Is, then, the defendant entitled to have them set off? 

This the plaintiffs deny for two reasons. 

First, that the defendant had no corporate power to purchase and 
take an assignment of said policies for the purpose of set-off. 

Second, that the Independent Insurance Company being insolvent, 
and the penccncy of insolvent proceedings against it, and the proba- 
bilities of proceedings in bankruptey—with a full knowledge of these 
by defendant—it could not purchase the same to be set off against the 
claim of the plaintiffs. 

In support of the first proposition it is said that corporations can 
exercise only such powers as are expressly granted, or which are 
clearly implied from those expressly granted, and that the power to 
make the purchase and take the assignment of these policies is neither 
expressly granted nor implied from powers expressly granted ; and 
in support of this we are referred to the 10th section of the act of 
1856, which provides that “it shall be lawful for such company to 
loan or invest any part of its capital stock, money, or other funds in 
such way as the directors shall deem best for the safety and interest 
of the stockholders, and to sell and dispose of any interest which the 
company may have acquired by any such loan or investment.” 1 
Swan & Critchfield, 362. 

We are further referred to the 6th sect. of act of 15th of April 1867, 
by which it is provided that “it shall be lawful for any insurance 
company organized under this act, or incorporated under any law of 
this State, to invest its capital and the funds accumulated in the 
course of its business, or any part thereof, in bonds and mortgages, 
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on any unencumbered real estate within the State of Ohio worth fifty 
per cent. more than the sum loaned thereon, exclusive of the build- 
ings, unless such buildings are insured and the policy transferred to 
said company, and also in the stocks of this State, or stocks or treas- 
ury notes of the United States, and also in the stocks or bonds of 
any county or any incorporated city in this State, authorized to issue 
by the legislature, and to lend the same or any part thereof, on the 
security of such stocks or bonds or treasury notes, or upon bonds 
and mortgages as aforesaid, and to change and reinvest the same as 
occasion may, from time to time, require; but any surplus money 
over and above the capital stock of such insurance companies, or any 
insurance companies incorporated under any laws of this State, may 
be invested in or loaned upon the pledge of the public stock or bonds 
of the Unijted States, or any one of the States, or the stocks, bonds 
or other evidences of indebtedness of any soivent dividend-paying in- 
stitutions incorporated under the laws of this State or of the United 
States, except their own stock; provided, always, that the current 
market value of such stocks, bonds, or other evidences of indebted- 
ness, shall be, at all times during the continuance of said loans, at 
least ten per cent. more than the sum loaned thereon.” 

It is also claimed that section 10 of the act of 1856 has been con- 
strued by the Supreme Court of the State, in the case of Straus vs. 
Eagle Ins. Co., 5 Ohio St. R., 59. That by that construction no power 
existed in the defendant to make such purchase and to take suck 
assignment, and that we must follow such construction. In the case 
of Pease vs. Peck, 18 Howard, 598, Justice Curtis says: ‘“ There are, 
it is true, many dicta to be found in our decisions, averring that the 
courts of the United States are bound to follow the decisions of the 
State courts on construction of their own laws. But although this may 
be a correct, yet a rather strong expression of a general rule, it can- 
not be received as the enunciation of a maxim of universal applica- 
tion. Accordingly, our reports furnish many cases of exceptions 
to it.” 

And again in the case of Butz vs. City of Muscatine, 8 Wallace, 
583, Justice Swayne says: ‘“ Where the settled decisions in relation 
to a statute, local in its character, have become rules of property, 
these remarks have no application. In such cases this court will, as 
it always has done, follow such adjudications. The cases of a differ- 
ent character, involving State statutes, in which the adjudications of 
the courts of the States in relution to them have been departed from 
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by this court extend in an unbroken series from an early period after 
its organization to the present time.” 

In the light of these authorities, the general application of the rule 
may well be doubted, and its special application to the present case 
is exceedingly doubtful ; for it can hardly be claimed that this de- 
cision has become a rule of property. 

But admitting the rule as claimed by plaintiffs, how does the de- 
cision apply to the facts of this case? In the case before the Supreme 
Court of Ohio, the proof was a conditional purchase of notes by the 
insurance company, for the purpose of setting them off against an 
amount due upon a policy of insurance to the maker of the notes. 
No money was paid, and the entire syllabus of the case shows the de- 
cision to be confined to the case made by the proof. 

It is true, the learned judge delivering the opinion of the court, 
says: “ that it (the corporation) had no power to become a party to 
the contract of indorsement by which it obtained the notes in ques- 
tion, and no capacity to take or hold the legal title.” But even this 
language must, we think, be considered as applying to the case before 
the court, and so the Supreme Court of the State in the subsequent 
case of White’s Bank of Buffalo vs. Toledo Ins. Co., 12 Ohio St. R., 
610, clearly indicate ; for, in speaking of the opinion of the court in 
that case, Judge Peck says: ‘‘ But, while we concede there was such 
an abuse of power as would prevent the relief asked, we are not pre- 
pared to hold that where the indorsement is one which under certain 
circumstances the company might lawfully accept, in other words, 
where there was a mere abuse and not a total want of power, that 
such indorsement will be null and void for all purposes and for all 
persons.” 

But the extent to which a decision is of binding authority is 
very clearly stated in the case of Cohen vs. State of Virginia, 6 Whea- 
ton, 399, and afterward affirmed by the Supreme Court in the case of 
Carroll vs. Lessee of Carroll, 16 Howard, 287. Chief Justice Mar- 
shall, in delivering the opinion of the court in the former case, says : 
“It isa maxim not to be disregarded, that general expressions in 
every opinion are to be taken in connection with the case in which 
those expressions are used. If they go beyond the case they may be 
respected, but ought not to control the judgment in a subsequent 
suit when the very point is presented. The reason of this maxim is 
obvious. The question actually before the court is investigated with 
care and considered in its full extent ; other principles, which may 
serve to illustrate it, are considered in their relation to the case de- 
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cided, but their possible bearing on all cases is seldom completely 
investigated.” 

The facts of the present case show that the Independent Insurance 
Company had issued certain policies of insurance ; that the defendant 
had reinsured it against loss on the same ; that loss upon the original 
policies had occurred by which defendant had become liable to pay 
upon their policies of reinsurance, transactions which, to some extent, 
were connected together. The original insurance was the foundation 
upon which the reinsurance rested, out of which it originated, and 
there could have been no right of recovery upon the reinsurance 
until a liability to pay the original insurance had arisen. 

The loss had taken place ; the liability to pay the original insur- 
ance had been fixed, by which the defendant had become liable to 
pay the reinsurance. The company issuing the original policies of 
insurance was insolvent, and the holders of them were selling them 
for twenty-five per cent. Was it not, under such circumstances, “for 
the safety and interest of the stockholders” of the Home Insurance 
Company, that the directors of the company should invest so much 
of the funds of the same, as would be necessary for the purchase of 
the original policies at their selling price, rather than to permit them 
to pass into the hands of others, by which they would have been com- 
pelled to pay their full amount? 

I think it was, and that such an investment, purchase and transfer 
was within their corporate power and consistent with public policy. 

But, admitting the power to make the purchases and receive the 
assignments, can the policies be set off against the plaintiff's demand? 

The 20th section of the bankrupt law provides “that in all cases 
of mutual debts or mutual credits between parties, the account be- 
tween them shall be stated, and one debt set off against the other, 
and the balance only shall be allowed or paid ; but no set-off shall be 
allowed of a claim in its nature not provable against the estate ; pro- 
vided, that no set-off shall be allowed in favor of any debtor to the 
bankrupt of any claim purchased by or transferred to him after the 
filing of the petition.” 

It is not denied that the policies were purchascd and transferred 
before the filing of the petition, and that they were provable claims 
against the estate of the bankrupt, thus coming, as we think, clearly 
within the letter of the provisions of this section. 

It is said, however, that this section was noi intended to enlarge 
the right of set-off, as it existed prior to its passage. That as the 
law was then established, these claims having been purchased with a 
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knowledge of the insolvency, of the pendency of the proceedings in 
Massachusetts, and the expected proceedings in bankruptcy, and for 
the purposes of set-off, they could not have been set off. 

It may be admitted that the decisions of the courts of the several 
States have not been uniform upon this question. Those of Louisiana, 
and a portion of those of New York and Massachusetts, holding that 
under such circumstances set-off could not have been allowed, whilst 
a portion of both New York and Massachusetts recognize a different 
doctrine. And the doctrine of set-off, as recognized by the Supreme 
Court of Missouri, in the case of Morrow vs. Bright, 20 Missouri, 
351, and of the Court of Appeals of Kentucky, in Kinnell vs. Nesbit, 
would, we think, admit the set-off. 

In Massachusetts, up to the time of the decision of the case of 
Smith vs. Hill, 8 Gray, 572, it did not seem to have been seriously 
doubted by their courts that all claims existing against an insolvent’s 
estate at the time of the commencement of the proceedings in insol- 
vency, could be set off. But this decision holds a different doctrine, 
and yet the case may have been well decided, without such ruling. 
For in that case Kibbs, the insolvent, at the time Hill purchased the 
goods and gave his notes, was in failing circumstances and unable to 
pay his debts. And that Hill bought the goods upon condition that 
the notes should be placed in the hands of a third party for the equal 
benefit of all his creditors, so as to ayoid any question as to the 
legality of the case. They were given and placed in the hands of an 
attorney, who accepted the trust, and many of the creditors of Kibbs 
sent their claims to the attorney and received their proportion of the 
proceeds of suid notes. 

It was a part of the contract of sale that this trust should be 
created in favor of the other creditors, and certainly no court would 
have permitted the defendant under such circumstances to defeat a 
trust which he himself had created, so that the general question was 
not necessarily involved in the case. 

Whatever may be the effect of these several decisions, the bankrupt 
law intended to establish a uniform rule in regard to set-off, which 
would be the same in every State. It is said, however, that the great 
object of the bankrupt law was to secure an equal distribution of the 
property of the bankrupt among all the creditors, and permitting a 
set-off in a case of this character would defeat that object. 

But would it any more defeat it than if a creditor, who knows of 
the utter insolvency of a debtor, is permitted to bring his suit against 
him, to prosecute it to final judgment, issue his execution, and seize 
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every dollar’s worth of his property, have it sold and put the proceeds 
in his own pocket, to the exclusion of every other creditor? And yet 
the Supreme Court of the United States, in the case of Wilson vs. 
City Bank of St. Paul, 17 Wall., 473, has decided, under the bank- 
rupt law, this can be done. 

And again, prior to the passage of the bankrupt law, an insolvent 
debtor could transfer all his property to a single creditor who had 
full knowledge of the debtor’s insolvency, with intent on the part of 
the debtor of giving, and on the part of the creditor of receiving, a 
preference over all other creditors, and this the bankrupt law inter- 
feres with only when the transaction has taken place within a limited 
period of time before the filing of the petition, and it specifies par- 
ticularly what transactions shall be a fraud upon the bankrupt law. 
In all of which the act of the bankrupt, his motive and intent, are 
essential elements ; but in the purchase and transfer of the claim to 
be set off, he has nothing whatever to do. He neither makes, pro- 
cures, nor suffers the purchase and transfer. 

Now, if one creditor can fairly go into the courts and by their pro- 
cess take from the remaining creditors every dollar of the bankrupt’s 
estate, knowing theinsolvency, intending to produce the preference, and 
the bankrupt the in mean time, with full knowledge of his condition and 
the, result of the act of his creditor, why may not the debtor of the 
bankrupt honestly and fairly go into the market and purchase from 
the creditors of the bankrupt their claims and have them set off? 
Could Congress have intended any other limitations than those ex- 
pressly provided, a mutual debt or credit, which was provable against 
the estate of the bankrupt, and which had been purchased and trans- 
ferred before the filing of the petition? 

To say that Congress intended the additional condition, that it had 
been purchased without the knowledge of insolvency, would be to 
place the purchaser of a bill, bond or note of the bankrupt in a worse 
position than the man who, with the aid and assistance of the bank- 
rupt, had secured a preference by a conveyance of all the bankrupt’s 
property, for in the latter case the law limits the time within which 
it may be declared fraudulent and void to four months ; but in the 
former there is no limitation ; it may have been purchased within 
four months or four years, but it is not protected. 

And again, it would open a wide field of litigation to establish the 
questions of insolvency and knowledge. 

But how stands the question of construction upon authority ? 

Four decisions construing this section have been cited. That of 
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Hitchcock vs. Rollo, decided by Judges Drummond and Blodgett, re- 
ported in the 6th vol. Chicago Legal News, page 9, and that of In re 
City Bank of Savings, by Judge Hoffman, 6 B. Reg., 71. The case 
of Hopkins’ Trustees vs. Jackson, decided by this court, and the case 
of Sawyer vs. Hoag, decided by the Supreme Court of the United 
States, 17 Wall., 610. 

The cases of the Savings Bank and Hopkins’ Trustees were in favor 
of the set-off, and that of Hitchcock vs. Rollo and Sawyer vs. Hoag 
were cited as against the set-off. 

As to the reasoning and authority of the first two cases I shall say 
nothing. As to the third case, it was a bill in equity, and the court 
says the fair inference is that the claim was merely transferred to 
enable the holder to realize in full his claim, and that it was incum- 
bent on him to show that he was more than the nominal owner. 

And the reasoning of the learned judge, based upon the theory 
that the bankrupt law rests upon the principle of an equal distribu- 
tion of the property of the bankrupt, would apply with equal force 
against the decision of the Supreme Court of the United States, in 
case of Wilson vs. Bank St. Paul, 17 Wall., 473. And further, the 
recent decision of the Supreme Court of the United States, in case of 
Sawyer vs. Hoag, deciding that the capital stock. of such company 
was a trust for the benefit of the general creditors, prevents the evil re- 
sulting from a ruling different from that made by the court in the case. 

As to the case of Sawyer vs. Hoag, I do not regard the decision in 
the light in which it is viewed by the learned counsel for the plaintiffs. 

If the Supreme Court had given to the 20th section the construc- 
tion contended for, there would have been no necessity of determin- 
ing the character of the indebtedness of Sawyer, for if was an ad- 
mitted fact that he knew of the insolvency of the company, when he 
purchased the certificate. That he purchased it for 334 per cent., 
and for the purpose of set-off. So that no matter what the character 
of this debt, under the construction claimed no set-off could have 
been allowed. ; 

But the Supreme Court says the first and most important question 
to be decided is, whether the indebtedness of the appellant to the 
insurance company is to be treated, for the purposes of this suit, as 
really based on a loan of money by the company to him, or as repre- 
senting his unpaid stock or subscription ? 

Having determined this most important question, that the debt 
was a part of the stcck of the company, and, therefore, a trust fund 
for the benefit of the general creditors of the corporation, they decide 
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as against such a fund, the set-off could not be allowed, and their 
construction of the 20th section must be taken as applying to a case 
of the character they found the one before them to be. So that 
rather than being an authority in favor of the construction claimed 
by plaintiff, it would seem to be one strongly, inferentially at least, 
against it. 

The English and American bankrupt laws differ in this, that the 
English bankrupt law has relation to the commission of an act of 
bankruptcy, and the American to the filing of the petition. 

So far as I have been able to learn the decisions of the English 
courts, they have been uniform in holding that knowledge of in- 
solvency did not prevent a set-off. Among the numerous authorities 
upon that point, I shall only refer to two. In Hawkins vs. Whitten, 
10 B. & C., 223, Bayley, J., says : “‘ Notice of an insolvency, therefore, 
or notice of stoppage, are uo longer ingredients upon this point. 
Notice of an act of bankruptcy is alone the criterion or dividing pot, 
and before this period, Whitten takes the notes he claims to set off, 
and thereby becomes a creditor of the bankrupts and they become 
his debtors. It may be true, and is, that he took these notes for the 
very purpose of making them the subject of the set-off and of getting 
in substance 20s. in the pound upon these notes ; but as this has not 
been prohibited, we cannot say that it is illegal.” 

In the case of Dickson vs. Cass, 1 B. & Ad., 354, Bayley, J., says : 
“The next question arises on the claim made by defendant to set off 
the sum of £510, being the amount of notes issued by the banking 
house and taken in payment by R. Cass and Smart, after they knew 
the bankers were in a state of insolvency, or had suspended their pay- 
ment, but before they knew that any member of the firm had com- 
mitted an act of bankruptcy. Hawkins vs. Whitten, 10 B. & C., 271, 
is a decisive authority to show that they are entitled to deduct that 
sum from the debt claimed by the plaintiffs. There the defendant 
claimed to set off notes of the Wellingborough bank, which he had 
industriously obtained after the bank had stopped payment, and it 
was held that he had a right to set off the notes, they having been 
taken before he knew they had committed an act of bankruptcy.” 

In addition to the American cases cited, I think the case of Smith 
vs. Brinkerhoof, 8 Barbour, 519, recognizes the right of set-off in 
bankruptcy, as limited only by the filing of the petition. 

The general doctrine of set-off is very clearly set forth by Chancel- 
lor Walworth in Holbrook vs. Receivers of Fire Ins. Co., 6 Paige, 220. 

In view of all the facts in this case, that the officers of the Inde- 
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pendent Insurance Company were purchasing these claims, although 
for other parties ; that it was reported to defendants they were pur- 
chasing for the company ; the fact that they were being purchased 
in large numbers for 25 per cent., I think the defendants had a right 
to make the purchases and that by a proper construction of the pro- 
visions of the bankrupt law they have the right to set them off against 
the plaintiff’s demand. ; 

The defendants having failed to establish their tender, judgment 


will be rendered for the plaintiffs for the balance of their demand, 
with interest. 


SUPREME COURT OF MICHIGAN. 


duty Term, 1874. 


. 


Error to the Circuit Court for the County of Lenawee. 


MICHIGAN STATE INSURANCE COMPANY 
vs. 


WILLIAM W. LEWIS. 


The conditions of the policy required that the applicant should state the whole 
amount of incumbrance on the property, and unless this were done it would be 
void ; and also that no agent of the company had any power to revise any of 
the terms and conditions of the policy without the written consent of the sec- 
retary. Another condition was that, “if any proceedings for the sale thereof 
shall be had, commenced or taken,” etc., the policy should be void. There was 
® mortgage on the property, the precise terms and conditions of which were 
known to the local agent, or which could be easily ascertained by him. Pro- 
ceedings for foreclosure were commenced by advertisement a short time before 
the property was destroyed, but no notice of this fact was given to the insur- 
ance company. The company refused to pay the amount of insurance on the 

rounds that there was a misapprehension in respect to the amount of incum- 
rance, and that no notice was given to the company of the proceedings to 
foreclose. 

Held, that there was no error in the charge of the court below, that if the plaintiff 
correctly informed the agent of the dute and amountof the mortgage, and the 
latter by neglect or ignorance failed to state the true amount in the application, 
then the policy would not be avoided by the omission. 
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Held, that if the —— fairly apprised the agent of the facts peneee the 
mortgage, the former had a right to expect that the latter would set forth the 
amount in the application with sufficient accuracy. 


Held, that when a company acts with a full notice of facts and receives money 
under circumstances leading the insured to suppose that he was receiving in 
consideration thereof a valid contract of indemnity, the former is estopped from 
repudiating the contract afterward. 

Held, that the plaintiff was allowed a resonable time to give notice to the company 
of any proceedings for foreclosure, and as this point was not considered by the 
jury it cannot be raised on appeal. ; 

Held, that the condition “if any proceedings for sale (of insured property) shall be 
had, commenced or taken,” should be confined to proceedings commenced by 
the insured, and does not refer to the regular legal steps taken to foreclose a 
mortgage overdue when the insurance was taken. 

Held, that ‘‘ proceedings had, commenced or taken” “ for a sale,” relate to the ac- 
tual offer of the proverty for sale and not to the public offer by advertisement. 

Held, that the published advertisement is rather ane for the collection of 
the mortgage money than a proceeding for a sale. 


Warxer & Weaver, for Plaintiff in Error. 


The defendant in error on the 14th day of December, 1867, pur- 
chased of William Snell, his father-in-law, a farm in Oakland, Oak- 
land County, giving back a mortgage for the purchase money of $5,325 
payable in installments with annual interest. Lewis had really paid 
on this mortgage $100 and no more. 

Lewis was pressed sharply by the heirs and the administrator for 
pay, and was threatened with foreclosure proceedings, during January 
and until May, 1871, but was unable to, or did not make any further 
payment than the $100 above referred to. 

On the 22nd day of April, 1871, Lewis was insured in the Michigan 
State Insurance Company for $2,300. 

June 1st, 1871, foreclosure proceedings for sale of the premises were 
begun by the administrator, and continued thereafter until the day 
of sale, August 26th, 1871. 

Lewis saw this advertisement about the middle or latter part of June, 
1871, and the building burned to the ground July 6th, 1871, a total 
loss. The company had no knowledge or notice of such foreclosure 
in any way until after the fire, and in no manner consented thereto. 

Notice of these foreclosure proceedings should have been given in 
writing to the secretary of the company. A day or two before the 
year had expired, Lewis brought this suit, counting specially on the 
policy of insurance herein. By the express provisions of that policy, 
as will appear by the words in italics at page 9 of the record, if “any 
proceedings for sale of the propertyinsured should be had, commenced or 
taken,” the poli¢y at once became void. McMillan vs. M. 8S. R. R. Co., 
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16 Mich., 115; Van Buren vs. St. Joseph Co, not reported ; Couch 
vs. City Fire Insurance Co., 38 Conn., 181. 

I. We claim that with this proof the court should have charged the 
jury as requested by us in our third and fourth requests, which were 
refused, and upon which refusals error is assigned. 

The following cases show the rule to be as we claim it, viz.: That 
a violation of the terms of the policy defeats plaintiff's right of re- 
covery. Western Ins. Co. vs. Riker, 10th Mich., 279 ; Security Com- 
pany vs. Fay, 22nd id., 467 ; New York Central Ins. Co. vs. Watson, 
23nd id., 487. See also, Williams vs. Alb. City Ins. Co., 19th Mich., 
451 ; American Ins. Co. vs. Gilbert, (unreported.) Nothing appears 
here to create any estoppel against the company upon this clause. 

II. The court clearly erred, as we think, in granting the third and 
fourth requests of the plaintiff, and in reading the same to the jury. 
It clearly appears from the evidence in the case, and indeed is undis- 
puted, that the amount of the mortgage was given in the application 
which was signed by the plaintiff at ‘‘ near $5,300,” and it is likewise 
undisputed that the mortgage at that time amounted to about six 
thousand five hundred dollars, after deducting the one hundred paid. 

The most that is claimed by the plaintiff, is that the agent, Buzzell, 
waived the giving of the precise amount of the mortgage, and that 
the company is bound by such waiver. Now by examination of the 
“ conditions of insurance” in the policy it will be seen that the agent 
had no power or authority to make any such waiver, and if he did so, 
it is expressly agreed that it shall not bind the company, unless the 
same is concurred in by the secretary of the company indorsed on the 
policy, or specially acknowledged by him in writing. 

Lewis knew that the amount of the mortgage was stated in the ap- 
plication at “near $5,300,” and at the same time knew that the real 
amount of the mortgage was much greater. When he received his 
policy, a few weeks later, he is conclusively presumed to have read 
and understood the whole instrument as well as that part of the 
policy which states that the “conditions shall be taken as a part of 
the policy,” and also that part of the policy which refers to the ap- 
plication and states that the “same shall form a part and portion of 
this policy, and a warranty on the part of said insured.” McMillan 
vs. M. S. R. R. Co., 16 Mich., 115. And to the same effect is the un- 
reported case of George W. Van Buren vs. The St. Joseph Co. Village 
Ins. Co. 

Upon receiving the policy it was the duty of Lewis to have at once 
dissented, if he was dissatisfied with any of its conditions, and to have 
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promptly notified the company thereof in writing ; but instead of this 
he remains silent, retains the policy, a loss subsequently occurs, and 
he insists upon the fulfillment by the company of its part of the agree- 
ment. Now, as we submit, this case is clearly distinguishable from 
that of “The North American Ins. Co. vs. Throop,” 22 Mich., 146. 
In that case the identity of the application produced with the one 
executed was denied, and as to just what the one executed contained 
as to incumbrances was likewise in dispute, and parol evidence was 
admitted as to the conversations between the applicant and the agent, 
to show in what manner and by whom the application was filled out, 
and it was held competent, not for the purpose of varying the con- 
tract, but to preclude the party who had framed it from relying upon 
incorrect recitals, and that the company was estopped by the act of 
the agent. 

In the present case there is no dispute as to what the application 
contained ; it was executed with full knowledge of all its contents, and 
ofthe incumbrance clause in particular, and upon receipt of the policy 
he is fully apprised that the agent has no authority to waive any of 
the provisions or conditions of the policy, or of the application which 
is made a part thereof. Again, the policy in the Throop case con- 
tained no provision or condition of the import of this 14th clause, so 
that that case was essentially different from the one now before us. 
This 14th clause is as much a part of the contract between the parties 
as any other part of the policy or application, and it was placed in 
the contract to guard against just such a contingency as the plaintiff 
says has occurred here, that the agent misled him as to the materi- 
ality of being exact about the amount of the mortgage ; but by the 
terms of this contract, he is advised the very moment he receives the 
policy that the agent has no authority to waive this or any other re- 
quirement. He expressly covenants with the company that it is not 
bound by any waiver of the agent. How, by any course of reasoning, 
can it be claimed that this clause is of no effect, and that the company 
are estopped by the waiver of the agent, when both parties have ex- 
pressly contracted that there shall be no waiver? It is certainly com- 
petent for the parties to make this contract, and having made it, the 
plaintiff is bound by all its terms and conditions as well as the de- 
fendant. Williams vs. Albany City Ins. Co., 19 Mich., 465. 

By the express terms of the policy (Record, p. 8, ) all the state- 
ments made in the application become warranties, and as such must 
be exactly and literally fulfilled, or else the contract is broken and 
the policy becomes void. Wood vs. Hartford Fire Ins. Co., 13 Conn., 
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544; Glendale Mf. Co. vs. Protection Ins. Co., 21 Conn., 32, As we 
submit, the unreported cause of Te American Ins. Co. vs. Gilbert is 
closely analogous to this. In that case this court says all statements 
in the application must be treated as warranties, and under the gen- 
eral rule must be strictly true to authorize a recovery on the policy. 

Parties have a right to make their own contracts on such terms 
and conditions as they see fit, and if the insured chooses to make his 
representations warranties, the insurer is relieved from showing, and 
the insured estopped from denying ; that they are material to the con- 
tract, and no court can be permitted to say that the insurer would 
have made the contract upon other terms than he has made it. 

This language of the court was used in reference to a question of 
over-valuation, and the court further say in reference to it that the 
statement in the policy that any over-valuation would render it void, 
notified the insured that he was responsible for the estimate by whom- 
soever made, and that the circuit judge erred in leaving to the jury 
the question of good or bad faith in the over-valuation, because the 
only question for the jury was simply whether the property was over- 
estimated, be the intent good or bad. And to the like effect is the case 
above cited of Wood vs. Hartford Fire Ins. Co., 13 Conn., 544, 545. 
A warranty excludes all argument as to its reasonableness or the 
probable intent of the parties, and any breach of it, though for the ad- 
vantage of the insurer, or occurring without the consent of fault of 
the insured, will avoid the policy. And the St. Joseph county case 
embodies the same principle. So, as we submit in this case, the de- 
fendant having entered into this contract cannot now be heard to say 
that it was the fault of the agent that the amount of the mortgage 
was not correctly stated, and if we are correct in this then the court 
was manifestly wrong in granting the third and fourth requests of the 
plaintiff. 


C. A. & S. C. Sracy, Attorneys for Defendant in Error. 


I. 1. Under the rule adopted by our court in insurance cases, the 
points in issue under guarantees as statements of the application, are 
only those which are putin issue by the notice of the defendant. 
Rule 104, Throop vs. N. A. Fire Ins. Co., 19 Mich., 423. 

2. The only allegation in the notice of the false statement, is in 
regard to the incumbrance, and that allegation alleges and gives notice 
of a false and fraudulent statement, representation and warranty in 
regard to the incumbrance. 
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The question therefore before the court was whether the statement 
was fraudulent as well as false. 

II. But even if the question before court was one not under the 
notice, we claim that notice of the extent and nature of the incum- 
brance to the defendant’s agent was notice to the company, and 
bound them as fully as if given directly to the company itself, and 
that where the agent or the company receive the money of the plain- 
tiff knowing all the facts, and give him a policy, they insure his prop- 
erty, and it would be a fraud on their part to avoid their contract by 
this dishonest concealment on their part which no court should 
permit. Tappan et al. vs. Ely, 15 Wend., 362; Peoria Ins. Co. vs. 
Hall, 12 Mich., 202; Peoria Ins. Co. vs. Perkins, 16 Mich., 386. 

III. An agent who fills up a blank application for insurance in so 
doing acts as agent of the company and not of the assured. If through 
his fault or negligence there is a misstatement of fact in the applica- 
tion differing from the statement made to him by the assured, the 
wrong must be imputed to the company, and they are estopped from 
setting it up to avoid the policy, as a breach of warranty. Rowley 
vs. the Empire Ins. Co., 36 N. Y., 550; Plumb vs. the Cattaraugus 
M. Ins. Co., 18 N. Y., 392 ; Adtna Ins. Co. vs. Olmsted, 21 Mich., 246; 
Peoria Ins. Co. vs. Hall, 12 Mich., 202 ; Peoria Ins. Co. vs. Perkins, 
16 Mich., 386. 

IV. It is the settled policy of our law to treat local agents of insur- 
ance companies who are authorized to procure and forward the ap- 
plications for insurance as the agents of the companies, and not of 
the applicants, in any mistakes of the application made by them or 
by the applicant under their direction. Woodbury Saving Bank vs. 
Charter Oak Ins. Co., 31 Conn., 517 ; Adtna Ins. Co, vs. Olmsted, 21 
Mich., 246, and the cases in the 12 and 16 Mich., above cited. 

Y. These principles are so well settled by our courts, and are so 
elementary in their character, that they are applied to all the circum- 
stances which characterize such contracts, and the courts say “ it is 
well known the insured lean on those agents, that they trust to them 
as the agents of the company and as better acquainted with all the 
steps necessary to be taken to give them insurance that shall protect 
them,” and in construing the clause in the policy claimed to have 
been violated in the foreclosure of the mortgage commenced by Clark 
Cox, the administrator of the estate of William Snell, deceased, the 
same principles should be applied. 

The jury found on the question as a question of fact left to them, 
that the plaintiff, in good faith, represented the mortgage as it was 
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to the agent of the company. The plaintiff paid his money for a long 
insurance: did he expect to lose all benefit of it, and in case of fire 
lose it, if by chance the heirs should induce the administrator to fore- 
close his mortgage? Did the agent tell him he must be careful to 
notify the company if a foreclosure should be commenced? Did the 
agent or the company advise the plaintiff he was required to give 
such notice? In case of sale they give full notice by printed blank 
of assignment and consent on the back of the policy. 

There is no pretence in the testimony that plaintiff ever had such 
notice or intimation either from the company or the agent. 

The circumstances also show that even the defendant never so un- 
derstood the contract made by it at the time they made it, or at any 
time before the trial of the cause, or even before it introduced its 
testimony. The notice shows it, and the objection made by the com- 
pany to plaintiff against payment covered no such ground of objection. 
If they had so understood it, they would, acting in good faith, have 
notified their customers, and their applications, instructions, and 
even their policies show they did not do so. 

Again, the clause shows that it is an act of the plaintiff himself, and 
not the act of another person or party, which makes this penalty fall 
with such crushing force on the plaintiff, depriving him of an insur- 
ance for which he has fully and in good faith paid, for no fault of his 
own, and releasing the defendant from a debt for which they had re- 
ceived full compensation and profit. 































A. C. Batpwiy, Counsel for Defendant in Error. 





I. There can be no doubt of the correctness of the principle of law 
asked for in the third and fourth requests. ‘That good faith is due 
from the company to the plaintiff as well as from the plaintiff to the 
company, and if the jury find that the plaintiff at the time of making 
his application informed Mr. Buzzell, the agent of the company, of 
the mortgage, it date and amount, and by the neglect or ignorance 
of said Buzzell, in giving the amount of the mortgage in the applica- 
tion at less than the true sum, the company is estopped from setting 
up that as a bar to the plaintiff’s right of recovery.” 

The fourth request was, “If the plaintiff in this case stated the 
mortgage to the agent of the defendant, and he omits in filling up the 
application to state the true amount of the same, the defendant is 
not thereby exonerated from payment.” 

The proof discloses that Buzzell was the agent of the company, and 
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had been for many years. There is no pretense that he in any way , 
acted for the plaintiff below. 

“The company must be regarded as knowing what he (the agent) 
knew.” Peoria Ins. Co. vs. Hall, 12 Mich., 213, 214. This case is 
fully confirmed in Aitna Ins. Co. vs. Olmsted, 21 Mich., 253 ; N. A. Fire 
Ins. Co. vs. Throop, 22 Mich., 159; Plumb vs. Cattaraugus Ins. Co., 
18 N. Y., 392 ; Bidwell vs. N. W. Ins. Co., 24 N. ¥., 302 ; Bowlby vs. 
Empire Ins. Co., 86 N. Y., 550. 

II. The proof shows that notice of the loss by the fire was given in 
due season to the company. No objection was made to the proof, or 
its sufficiency, nor did the: defendant below in his requests make any 
reference to it, but in the assignment of error dbjection is taken to 
the fifth and sixth requests. It was too late at the trial, after what 
was done by both parties, as appears by the proof for the insurance 
company, to object to a recovery for the reason of an insufficient 
notice. 

When an insurer intends to insist on any defect in the preliminary 
proofs of law, for which he is sought to be held liable under the policy, 
it is his duty to apprise the assured of such defect so that the latter 
may know what is essential to the due presentation of his claim. 
Madsden vs. Phenix Ins. Co., 1 S. Car., 24 ; Home Ins. Co. vs. Copen, 
20 Gratt., 312. I have cited the above from 2 U. 8S. Digest, (N. S. 
1871,) p. 396, par. 131; Flanders on Insurance, 517, 518; May on 
Insurance, 570, 571, 576 ; Beatty on Lycoming Ins. Co., 66 Pa. St., 
9; Blake vs. Exchange Mut. Ins. Co.,12 Gray, 265; Bartlett vs. 
Union M. & F. Ins. Co., 46 Maine, 500; Underhill vs. Agawam Ins. Co., 
6 Cush., 440; O’Neil vs. Buffalo Fire Ins. Co., 3 Comst., 122. The 
policy in this case provides for the payment of the loss at the expira- 
tion of sixty days after due proof of loss. 

The plaintiff asked the court to charge the jury that he was entitled 
to interest from and after sixty days after delivering to the company 
proof of the loss. Nevins vs. Rockingham Ins. Co., 25 N. H., p. 32, 
33 ; Flanders on Insurance, 568 ; May on Insurance, section 428. 

The words of the clause provide for many contingencies, and they 
close by a provision that “if any proceedings for sale thereof shall be 
had, commenced or taken,” the policy is to be void. 

Who is to take these proceedings? The insured has already in- 
' formed the company of the existence of the mortgage, and with that 
knowledge the company has issued to him a three year policy. 

The insured, as mortgagor, has no power or control over the 
mortgage, except to pay it. If not paid, the company knew at the 
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issuing of the policy, as well as he, what the mortgagee could do. 
The true construction to be given language like this, is that it re- 
lates only to acts that the insured can control, not to those of a per- 
son holding a mortgage existing and known at the date of the applica- 
tion for the policy. It does not, and cannot, apply to a mere negotia- 
tion for a sale of the premises, not consummated at the time by the 
execution of papers. Will it be contended that a party, after taking 
a policy like this, cannot offer his house for sale without forfeiting 
all his interest therein? If this language is to apply to any proceed- 
ings for a sale, it must be the direct, known and affirmative acts of 
the insured. The words must apply to matters that he can control. 
It must be noticed that these words are those of the insurance com- 
pany, and in construing an instrument of this nature, the court will 
intend everything in favor of sustaining the policy and most favorably 
to the insured. Cropper vs. Western Ins. Co., 32 Pa. St., 351. In 
Petty vs. Royal Exchange Ins. Co., 1 Burrows, 349, Ch. J. Lee, said : 
“Tt is certain that, in construction of policies, the strictum jus, or apex 
juris is not to be laid hold on, but they are to be construed largely, 
for the benefit of trade, and for the insured.” This was in 1757. In 
Westfall vs. Hudson River Fire Ins, Co., 2 Duer, 495, Judge Duer 
says: “No rule jn the interpretation of a policy is more fully estab- 
lished, or more imperative and controlling, than that which declares 
that in all cases ‘it must be liberally construed in favor of the as- 
sured, so as not to defeat, without a plain necessity, his claim to the 
indemnity, which, in making the insurance, it was his object to 
receive.’ ” 

It is a well settled rule that all conditions and provisions in policies 
of insurance are to be construed strictly against the insurers, as any 
other construction would tend to narrow the range and limit the force 
of the principal obligation. Hoffman vs. Autna Fire Ins. Co., 32 N. 
¥., 404. And in all cases of ambiguity and doubt the construction 
will be against the underwriters, for the words of the policy are theirs. 
Cropper vs. Western Ins. Co., 32 Pa. St., 351; May on Insurance, 
sec. 175 ; Flanders on Insurance, 72. 


Cootey, J. 


On the 22nd day of April, 1871, Lewis made application to the 
plaintiff in error for insurance to the amount of $2,300 on his dwelling- 
house and other buildings, and the contents thereof, situate in the 
township of Oakland. The application was prepared by one Buzzell, an 
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agent of the insurance company, and contained a covenant of the cor- 
rectness of its recitals. Among other things it stated the premises to bo 
incumbered by a mortgage of “near $5,300.” In fact the mortgage 
was given three years before for $5,325, with interest at seven per 
centum, and only $100 had been paid upon it, though Lewis claimed 
an offset or deduction of $500 more. There was conflicting evidence 
in the case whether Lewis fully explained to the agent the situation 
of the mortgage so as to enable the latter to get at the exact amount; 
Lewis claiming that he did, and that he urged the agent to call upon 
the owner of the mortgage, who lived not far off, and ascertain the 
amount from him, and that the agent replied that it was not necessary, 
as the sum stated in the application was near enough. The applica- 
tion was sent by the agent to the office of the company, where it was 
approved, and a policy of insurance was made out and forwarded to 
Lewis, who received it some weeks after the date of the application. 
By one of the conditions of the policy it was stated that in all cases 
of applications for insurance, the applicant shall state the whole 
amount of incumbrances on the property, or the policy should be 
void and of no effect. Another was, that “there shall be no waiver 
or evasion of any of the terms or conditions of this policy, and no 
agent or servant‘of this company has any right or power to waive or 
dispense with any of the terms or conditions of insurance as printed 
or contained in the application, or in this policy, excepting that the 
same is done by the concurrence of the secretary of the company in- 
dorsed hereon, or otherwise specifically acknowledged in writing by 
him.” And in the body of the policy it was stated that, “in case of 
any transfer or termination of the interest of the insured, or any part 
of his interest, in the property hereby insured, either by sale, contract 
or otherwise, or in case any mortgage, lien or incumbrance shall be 
executed thereon, or shall attach thereto, or if the title thereto shall 
be in any way changed or affected after the date of this policy, or if 
any proceedings for sale thereof shall be had, commenced or taken, 
or if the title thereto shall be or become less than an absolute and 
perfect one, without such consent, this policy shall from thenceforth 
be void and of no effect.” 

The evidence which is set forth in the record shows that the house 
insured was burned July 6th, 1871. On the first of the preceding 
month the holder of the mortgage mentioned in the application, com- 
menced proceedings to foreclose it by advertisement, and these pro- 
ceedings were brought to the knowledge of Lewis about two weeks 
before the fire, but no notice thereof was given to the insurance com- 
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pany. After the fire Lewis made his claim for indemnity, but the 
company refused payment upon the grounds, first, that the policy 
was made void by the misrepresentation regarding the ineumbrance, 
or if not by that, then, second, by the proceeding taken for a fore- 
closure, and the neglect to notify the company thereof and obtain its 
assent. 

The legal questions in the case arise upon the instructions given 
and refused. Without giving them in detail it may be sufficient to 
say, that in substance the judge instructed the jury that if Lewis cor- 
rectly informed the agent of the date and amount of the mortgage, 
and the latter by neglect or ignorance failed to state the true amount 
in the application, the policy would not be avoided by the omission. 
And he refused to instruct them that the institution of the foreclosure 
proceedings without the company’s consent avoided the policy, or 
that the failure of Lewis to notify the company of such proceedings— 
they being ignorant thereof—would have that effect. 

It is insisted on behalf of plaintiffs in error that by the express 
terms of the contract between the parties the policy is void for the 
under-statement of the amount due on the mortgage, and that the 
only question in this branch of the case is whether the agent was au- 
thorized in behalf of the company to waive an exact compliance with 
the condition in this regard. But by the policy, all power which the 
agent might otherwise have had to make such waiver is expressly 
taken away ; and this being the contract of the parties, Lewis is bound 
by it and is precluded from asserting such a waiver. On the other 
hand it is claimed on the part of Lewis, that such a provision in the 
policy, which is not shown to have been expressly agreed upon except 
as the policy proves it, and which cannot be supposed to have come 
to his knowledge until the policy was actually received by him, some 
weeks after the application was made and signed, cannot in reason 
reach back to and make void the transaction between himself and the 
agent at that time, for a default or blunder of the agent himself, 
who, the party dealing with him would have had a right to assume, 
was acting in accordance with his instructions. If it were necessary 
to rule upon this point, it might be a question worthy of considera- 
tion whether a condition that “there shall be no waiver or evasion of 
any of the terms or conditions of this policy, and no agent or servant 
of this company has any right or power to waive, or to dispense with 
any of the terms or conditions of insurance, as printed and contained 
in the application or in this policy,” etc., is not in fairness and justice 
to be construed as speaking from the time when the policy is received, 
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instead of being made to operate by relation from the date of the 
application, when no conditions, so far as we are informed, were 
brought to the knowledge of the insured, except those which were 
made a part of the application itself. Whatever might be the strict 
rule of law on the subject, it would not be surprising if a party re- 
ceiving a policy with such a condition contained in it, should put this 
construction upon it and govern his action accordingly. 

We do not think, however, that the question in this case is one 
strictly of waiver. If the company, through its agent, as seems to 
have been found by the jury, was fairly apprised by Lewis of the 
facts regarding the mortgage, the latter had a right to assume that 
the agent would set forth the amount in the application with such 
accuracy as was deemed necessary or important by the company. 
Lewis was asked, “ Is the property incumbered, and for what amount ?” 
and he answered, “Yes, mortgage near $5,300.” Now the original 
amount of the mortgage was near $5,300, but it had grown by an ac- 
cumulation of interest. If the agent had all the facts before him and 
chose to fill out the application in this manner, stating the original 
amount of the mortgage instead of the amount then owing, what 
could be more natura! than for the applicant to infer that by the 
company’s construction of the question put to him, it was sufficiently 
answered by giving the original amount? Was he, especially if a 
person little accustomed to such contracts, or to business contracts 
in general, as this man would seem to have been, to insist upon more 
accuracy, and to refuse to sign the paper unless it was had, when the 
company, through its agent, for whose benefit it was made, and to 
whom it was to give information, was fully satisfied with it as it was? 
This is the question which the case presents, and it is obviously nut 
one of waiver. Lewis has requested the company to waive nothing. 
He has simply accepted such papers as have been prepared for him 
by the agent after giving all the necessary information to enable them 
to be drawn as they should be. We have had occasion several times 
to hold in these insurance cases, that a company which has thus acted 
with full notice of the facts, and received a party’s money under cir- 
cumstances leading him to suppose he was receiving in consideration 
thereof a valid contract of indemnity, must in equity and good con- 
science [be] held estopped from repudiating the contract afterward. 
Peoria Ins. Co. vs. Hall, 12 Mich., 213 ; Aitna Ins. Co. vs. Olmsted, 
21 Mich., 253 ; North American Fire Ins. Co. vs. Throop, 22 Mich., 
159. These cases and others cited in the opinions are authority for 
the instruction given in this case. 
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The instruction refused presents a more difficult question. As we 
understand it, if must assume either, first, that by the mere com- 
mencement by the holder of the mortgage of proceedings to foreclose 
it, the policy was avoided, or, second, that the failure of Lewis to notify 
the company of the proceedings terminated it. If it be claimed that 
the failure to give notice of the proceedings is what avoids the policy, 
then Lewis must have been entitled to a reasonable time for that pur- 
pose after learning that proceedings had been commenced, and what 
would be a reasonable time would be a question for the jury. But 
the company did not go to the jury on any such theory, and they can- 
not ask us to find on this record that the delay which took place was 
unreasonable. It only remains to be seen whether the institution of 
the foreclosure proceeding of itself, and irrespective of any delay 
whatever in giving notice, relieved the company from further liability. 

This question arises under that clause of the policy already quoted, 
which was to avoid it, “if any proceedings for sale [of the insured 
property] shall be had, commenced or taken” without the company’s 
consent. The condition appears in a printed form of the policy made 
use of by the company, and probably designed to be sufficiently gen- 
eral in its conditions to answer in all cases. Such a general form 
cannot be supposed to have had special and exceptional cases particu- 
larly in view, and it is therefore more likely to suggest troublesome 
questions of construction than a contract specially prepared for the 
case. That this condition was designed to put an end to the policy 
should the insured himself take proceedings for a sale without the 
company’s consent, is unquestionable ; that it was designed to give 
the like effect to adverse proceedings taken against him may well 
admit of doubt. Even in the case of the assured himself, it is not 
very clear what should be understood as a proceeding for a sale. 
Would it include a mere advertisement or offer to make a sale at 
some future time if a purchaser should present himself, and an agree- 
ment upon terms be arrived at? Would one insured by such a policy 
be likely to understand that by this condition he had precluded him- 
self from endeavoring to find a purchaser for his property except with 
the company’s consent? Might it not with great force be urged, that 
the condition is to be referred rather to the entering upon the final 
consummation of a sale, than to the preliminary effort to find a pur- 
chaser, which may or may not be of any avail, and if not could not 
harm the insurer? And would not this argument be especially forci- 
ble in the case of a contract drawn by the insurer, and which in 
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justice, if in any degree ambiguous, should be construed most strongly 
for the protection of the insured ? 

We express no definite opinion upon this point, because it is not 
regarded as necessarily involved in the case. But we are all of the 
opinion that where insurance is taken upon mortgaged property and 
the insurer is notified of the mortgage, and of course understands 
that proceedings may at any time be taken to foreclose it when the 
mortgage is over-due, as seems to have been the case when this in- 
surance was taken, it would be a most unreasonable and unjust con- 
struction of such a provision to hold that by the mere commencement 
of foreclosure proceedings the policy would be annulled. It would 
certainly be unjust in a case like the present, and it would be clearly 
unreasonable in many cases, especially where both insurance and in- 
eumbrance were small in proportion to the value of the property, so 
that the effect of such a proceeding in increasing the risk would be 
inappreciable unless a sale should be actually permitted to take place. 
Doubtless the parties might agree upon conditions of this sweeping 
character, bit the operation would in some cases be so unreasonable 
and oppressive that they ought never to be discovered in doubtful or 
ambiguous phrases, but should be expressed so plainly that no reason- 
able doubt can rest upon the mind that they were mutually under- 
stood and fully assented to by the parties respectively. 

This condition refers to proceedings, “ had, commenced or taken ” 
“for a sale.” Applying it to the foreclosure of a mortgage by adver- 
tisement, the words seem to us to be satisfied by confining them to 
the actual offer of premises for sale at the time specified in the notice. 
In strictness, it may be said that such an offer is the first proceeding 
for a sale; the previous notice is only a step which is to put it in the 
power of the mortgagee to make a sale at the time fixed upon, if pay- 
ment shull not sooner be made, The notice in a certain sense is un- 
doubtedly a proceeding for a sale, and so would be the commence- 
ment of a suit in equity ; either proceeding may possibly result in a 
sale, but while either method of foreclosure is in progress, and before 
the right to make a sale has been reached, it is in substance rather a 
proceeding for the collection of the mortgage moneys than a proceed- 
ing for a sale, and it can never be known until the day fixed in the 
notice shall arrive, without actual payment being made, that a sale 
can take place at all. And though it may seem a somewhat strict 
construction of the words of this condition to confine them to the 
' proceedings actually “had, commenced or taken,” to transfer the title 
by actual sale, yet as it seems to us more likely to be in accord with 
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the understanding of the parties, or at least with the understanding 
the insured has a right to deduce from its terms, we have no alterma- 
tive but to adopt it. We cannot suppose the insured in this case 
understood that his contract was liable to be terminated on the very 
day it was made, by the act of a third party in beginning the fore- 
closure of a mortgage of which the insurers were fully advised and 
subject to which they had accepted the risk. 

Finding no error in the record, the judgment must be affirmed 
with costs. 


SUPREME COURT OF MICHIGAN. 


Juty Term, 1874. 


THE SUN INSURANCE COMPANY, Plaintif’ in Error, 


vs. 


JAMES D. EARLE axp RICHARD W. REYNOLDS 
Defendants in Error. 


The policy required that in case other insurance was placed on the premises, 
notice of the fact should be given to defendant. Additional insurance was pro- 
cured and the plaintiffs claimed that they left a letter at the offtzs of the agent 
of defendant, stating what additional insurance had been obtained. ' It was not 
shown on the tr al that the letter was left with the agent or came to his knowl- 
edge, but was Ieft at the office with a person whom the bearer, one of the 
plaintiffs, did not know. Plaintiffs produced a letter-press copy of the letter, 
which was excepted to by the defendant, showing its contents, 

Held, that the burden of proof was upon the assured to show, first, that such a 
letter actually went to the agent ot the company, and if it did, second, what it 
contained ; and that until it was properly shown that the letter actually went to 
the defendant, it was not competent to give secondary or any other evidence 
of its contents. 


Jostin & Kenvepy, for Plaintiff in Error. 
Norris, Buair & Kinestey, for Defendanis in Error. 


Graves, J. 


This is a writ of error brought to review a judgment of the Circuii 
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Court forthe County of Kent, which the defendants in error recovered 
on a policy of fire insurance issued to them by the company. 

The defendants in error were partners and owned and ran a quan- 
tity of machinery situated in a building belonging to one Earle, in 
Grand Rapids. 

The property seems to have been worth from twelve to thirteen 
thousand dollars. On the 8th day of March, 1872, Earle applied to 
one Crosby, an insurance agent at Grand Rapids, for $5,000 insur- 
auce. Crosby issued a policy in the Manhattan Insurance Company 
for $2,000, and in behalf of defendants in error, and with their assent 
applied to another agent by the name of Atwater for insurance to the 
amount of $3,000 more. Atwater thereupon issued’a policy for $2,000 
in the Westchester Fire Insurance Company, and also the policy in 
suit for $1,000. All these policies were.dated March 8th and appear 
to have been year policies and contemporaneous. Those issued by 
Atwater were handed to Crosby a few days after they were made out, 
and he attended to paying premiums. -The policy in suit contained 
the following clause: “If the assured shall have or shall hereafter 
make any other insurance on the property hereby insured without the 
consent of this company written hereon, then and in every such case 
this policy shall be void.” 

Permission was indorsed for $4,000 additional insurance, which was 
meant probably to preclude question about the simultaneous insur- 
ance in the other companies. . 

In the succeeding May the defendants in error bought and added 
to their machinery a knitting machine, which they claim to have been 
worth $3,000. They then conceived it to be expedient to obtain 
$2,500 additional insurance, which would raise the total of insurance 
on the machinery from $5,000 to $7,500. Acting on this view they 
procured to be issued on the 12th of June, by Innes & Dewey, also 
local agents, a policy for $2,500 in the American Central Insurance 
Company. 

This policy was received by defendants in error on the 13th of June, 
and about the same time the other policies were handed over to them 
by Crosby, they having continued in his possession hitherto from the 
time they were issued. No written permission other than that before 
mentioned was ever indorsed on the Sun policy, and no claim is made 
that the permission for the $4,000 additional insurance had any ap- 
plication to the insurance for $2,500 last effected. 

On the Ist of January, 1873, and within the year, the property was 
destroyed by fire, and the defendants in error made the usual pre- 
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liminary proof of loss, and demanded payment. But the company 
refused, and insisted that the policy was avoided under the before- 
mentioned clause as a consequence of the insurance in the American 
Central Company without the required permission. The facts of 
which the foregoing are an outline, are not understood to have been 
controverted. 

The real contention at the trial concerned the ground assumed by 
the defendants in error to parry the defense which the company based 
on the clause against additional insurance. That ground was sub- 
stantially and finally that the company were estopped from setting 
up the defense in question. The material testimony relating to this 
aspect of the case was given by Mr. Earle on the part of the assured, 
and by the agent, Mr. Atwater, on the part of the company, and in 
all important points these witnesses contradicted each other. The 
theory of the assured was that they had no actual knowledge that 
the policy required written permission to be indorsed before obtain- 
ing additional insurance, and that Atwater well knew beforehand . 
their purpose to get further insurance, and talked with them about 
furnishing it. That after it was obtained he was fully advised about 
it, and at all times acted as though the policy remained in force 
That as a natural.consequence of this course on the part of Atwater, 
and of this state. of things, they were led to believe that the policy was 
regarded by the company as obligatory, and hence were influenced 
and led to rely upon it and to refrain from taking other steps, by in- 
surance or otherwise, to avert loss. 

The testimony of Mr. Earle was directed to involve Atwater in de- 
clarations and conduct tending to maintain this theory, whilst the 
testimony of Mr. Atwater was chiefly in contradiction of Mr. Earle. 
The latter testified, in substance, that after it was decided to make the 
additional insurance of $2,500 he applied to Atwater therefor, who 
replied that he: would endeavor to get it in some company for which 
he was agent. That he, Earle, had two or three conversations with 
Atwater on the subject, but finally insured through Mr. Innes in the 
American Central. That shortly after this he personally advised 
Atwater of the fact, and at length left a letter, representing what had 
been done, at Atwater’s office. That Atwater never intimated any ob- 
jection to additional insurance, or hinted that it would avoid the Sun 
policy. That he did not say in so many words that the Sun poliey 
would continue good, but simply made no objection. He further 
stated that he left the letter at the office with a young man he did not 
know, and had never seen it since. He also testified that he had 
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a letter-press duplicate of the letter. At this point the company were 
requested to produce the letter, but they denied having received it. 
The duplicate, which bore date June 12th, 1872, was then offered in 
evidence. This was objected to on two grounds. First, that the ori- 
ginal had not been traced to the possession of Atwater, and second, 
that it purported to have been written subsequent to the additional 
insurance. The counsel for the company also claimed the right to 
give evidence that Atwater never received the letter, and this was 
granted. Atwater denied having received it. The court overruled 
the objection, and the letter-press copy was read to the jury as follows : 


Granp Rapips, June 12th, 1872. 
L. R. Atwater, Esq., Agent,City: Sir :—We have succeeded in plac- 
ing the additional insurance as wanted ($2,500) on machinery in the 
American Central Insurance Company, which will be all we care to 
carry at present, in all $7,500. 
What will the rate be on stock contained in same building? If not 
too high we may want some $2,000 or $3,000. Yours, etc., 
Earnie & Reynoip 
Manhattan 
Westchester...... iinnidlicedeukassienns 2,000 
WEN s6 0 sRiw WENRNN eee Rees vaqsioe ieee aes 1,000 
American Central.........6. gis dale Rathiceiee DOS 2,500 


Mr. Earle further testified that all the policies were left with the 
agents ; that he had not seen them when the insurance in the Ameri- 
can Central was obtained, and was not aware that further insurance 
was required to be indorsed ; that he wrote the letter at the mill 
and left it, because he had before called to see Atwater and failed to 
see him. 

The counsel for the assured were allowed to ask the witness, against 
objection, whether he had conversation with Atwater after getting 
the insurance through Innes, and instead of giving a simple negative 
or affirmative reply the witness proceeded to say that he had a con- 
versation with Atwater about all the insurance ; that he stated to him 
that they had $7,500 insurance on the machinery, that it was then 
understood between them that the Sun policy was in force, and that 
the American Central existed, but that Atwater did not say, in so 

* 
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many words, that the Sun policy was in force or that the American 
Central policy then existed. 

Mr. Atwater explicitly denies having had any talk whatever with 
Earle about insurance until after the fire, and he further stated that ~ 
all the negotiations and business he had in relation to insurance of 
property of defendants in error, was exclusively with Crosby, who as- 
sumed to represent them. 

We may now look, before going further, at the questions on admit- 
ting evidence, and the point first to be considered is upon the excep- 
tion to the admission of the letter, and whatever view the other ques- 
tions might lead to, on the present record the judgment cannot be 
sustained unless that objection can be overcome. The theory on 
which the cause was tried, and on which it was given to the jury, gave 
to the evidence afforded by the letter a degree of materiality and 
influence, and if it was erroneously admitted it is quite impossible 
to say that it had no effect upon the result. 

In passing upon the exception it will be sufficient for the present - 
purpose to examine the first ground of the objection, and it was not 
that the particular paper shown was a letter-press copy, or any copy, 
but it was in substance that there was not then, and never had been 
in any proper sense, an original at all. Itis important to keep clearly 
in view the specific issue between the parties at this point. The as- 
sured claimed that they warned the agent of the company by letter 
of the additional insurance. The company denied the reception of 
the letter and consequently the imparted warning, and if the letter 
never was received it never had any effective existence at all, and was 
not entitled to be proved in any way. 

The burden of proof was then upon the assured to show, first, that 
such a letter actually went to the agent, and if it did, then, second, 
what it contained. Both are to be affirmatively made out by the as- 
sured. Both were indispensable. But until it was properly shown 
that the letter reached the agent, it could not be competent to give 
secondary or any other evidence of its contents to the jury. Unless 
it was brought home to the other side it was mere unpublished mat- 
ter. The assured held a letter-press copy, and the course selected was 
to give evidence to the court of the existence of the original produc- 
tion, that it went into the possession of the agent and was under his 
control, and then, on failure of the company to produce it on request, 
to prove its contents by the copy. This scheme was regular. Moul- 
ton vs. Mason, 21 Mich., 364 ; Foote vs. Bentley, 44 N. Y., 166; Sax- 
ton vs. Reynolds, 28 E. L. & E., 553; Life and Fire Ins. Co. vs. 
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Mechanics’ Fire Ins. Co., 7 Wend., 31; Allen vs. Blunt, 2 Wood & 
M., 121; Wood vs. Gassett, 11 N. Y., 442; Page vs. Page, 15 Pick., 
368 ; Robinson vs. Terry, 11 Com., 460. Was the proceeding legally 
carried out? 

The evidence upon the point whether or not the letter had ever had 
any higher character than that of a mere monologue, whether it was 
received by Atwater and was in his possession so it conld be produced, 
was in the actual circumstances for the court. The object was to de- 
termine a preliminary and incidental point, on which the admissibility 
of evidence on the main issue depended. Boyle vs. Wiseman, 33 E. 
L. & E., 393, and cases before cited. No evidence of the contents of 
the paper, as already observed, could be regularly given to the jury 
in advance of the settlement of this preliminary question, and the 
course taken at the trial indicates that the parties so understood the 
practice. 

Mr. Earle, as we have seen, had testified that he wrote the letter 
and left it at Atwater’s office with a person he did not know, and this 
constituted the showing of the defendant in error, who had the bur- 
den of proof to make out, that the letter became an actual communi- 
cation by having in truth reached Atwater, and also that it was in 
his hands when called for at the trial. The person to whom Earle 
handed it was not called. No explanation was given respecting him. 
He was not identified. No means were afforded to seek him out. 
There was nothing tending to discriminate him except that at the 
moment of Earle’s call he was seen at Atwater’s office, and when, it is 
necessary to presume on the facts, Atwater himself was not there. 
Conceding the entire correctiness of Mr. Earle’s statement, the proof 
on the side of the defendants in error that the letter ever reached 
Atwater, was at last made to depend upon an inference scarcely war- 
ranted. It was required to infer that from this unknown person, thus 
casually seen at the office but who was not proved to have had any 
connection with it, or with Atwater, the letter in some way or by 
some means got to Atwater. No relation between Atwater and this 
person was shown which might assist to an inference, and no credi- 
ble estimate of probabilities is perceived which would fairly allow the 
fact sought for to be deduced or inferred from the facts shown. No 
circumstance or condition is indicated to raise a likelihood that be- 
cause the letter was left with the stranger it reached Atwater. From 
this unsatisfactory showing on the side of defendants in error, we pass 
to Atwater’s testimony on the same subject. He did not contradict 
Earle’s statement about writing and leaving the letter. He confined 
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himself to the fact attempted to be inferred, his reception of the 
letter. He merely denied that he ever received it. There was here 
no necessary conflict. There was no real incompatibility. The testi- 
mony on each side may have been strictly true. The supposed in- 
ference, if admissible at all, was not a necessary one, but was open to 
contradiction, and even in the best view it could not be considered so 
cogent as to react against the credit due to Atwater’s denial. He 
simply denied the fact sought to be raised by equivocal inference, and 
if both witnesses testified truly on this subject, and as the fact was, 
as it is needful to presume they did, then the supposed inference, if 
indeed the facts were adequate to give rise to it, was completely re- 
pelled. In any view, then, the defendants in error failed in maintain- 
ing the affirmative of the interlocutory issue, and consequently there 
was no legal ground for letting in any kind of proof to the jury of 
the contents of the letter. On account of the error in admitting the 
evidence, we are constrained to reverse the judgment. The other points 
noticed on the argument, if they should arise again, will not be likely 
to come up in a shape to expose them to the same consideration to 
which they are possibly subject as now presented. 

To save possible misapprehension, it may be well to add that no 
assumption must be made that the court would deem the answer at- 
tempted by defendants in error fo the defense based on the claim 
against additional insurance, as complete and perfect, even if all the 
circumstantial matters mooted to fill up and sustain that answer were 
fully established. 

We refrain from going into that question now, because the case is 
not ripe for it, and because another trial, as before intimated, may give 
rise to a very different basis for judgment. 

The judgment must be reversed with costs, and a new trial ordered, 





SUPREME COURT OF MICHIGAN. 
Jury Term, 1874 


JAMES D. EARLE anp RICHARD W. REYNOLDS 
vs. 


THE WESTCHESTER FIRE INSURANCE CO. 


Held, that admission of improper evidence to the jury precludes any opinion upon 
all the points dependent upon a state of facts based upon such evidence. It is 
for the court of original jurisdiction to decide what would have been the basis 
of the legal conclusion it would have arrived at had the evidence been properly 
brought before it. 

Held, that a court of review cannot take cognizance of the law and the facts 
through the medium of a skillfully constructed case, nor can it determine 
whether the court below had power to say how the jury ought to have found a 
verdict upon ambiguous and conflicting oral testimony. 

Held, that the assumption as to what the declaration contained, or whether the de- 
fendant is a foreign corporation, or whether the declaration is true or not, 
has no legal importance. An attempt to introduce evidence that the pleading 
contains certain allegations, cannot be used in a court of review. It is the 
province of the court of review to decide the construction and interpretation of 
the pleading which is to be referred to to find out what it contains. 

Held, that it does not affect the identity or status of a foreign company whether it 
is incorporated or not. 

Held, that where formal proofs have been waived that defendant is a foreign cor- 
poration, the court of review will not entertain objections not clearly within the 
scope of the concessions and waiver. 


Norris, Buarr & Kivestey, for Plaintiffs. 
Josuin & Kenyepy, for Defendant. 


Graves, J. 


In the case on writ of error of the Sun Insurance Company against 
these plaintiffs, which was argued with this cause, the policy sued on 
in this action, and some of the facts connected with it, were alluded 
to. The present record is made up differently, though some of the 
points are the same. In this instance we have a case made after 
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judgment for the plaintiffs on a trial and finding by the court. The 
case contains the pleadings, so much of the evidence as was deemed 
material for a disposition of the questions of law agitated, two excep- 
tions against ruling on questions of evidence, several points of law 
presented, in the nature of requests to charge, twenty propositions 
specified as findings of facts, and three as findings of law. Following 
these are several exceptions to various propositions returned as find- 
ings of fact, and they mostly object that the propositions excepted to 
were not warranted by any evidence conducing to prove them. The 
different conclusions of law are then excepted to, on the ground that 
the findings do not support it, and finally on the ground that there 
was no evidence in the case tending to support it. 

The policy in this cause contained the same clause relating to ad- 
ditional insurance as that in the Sun policy,* and the same positions 
were taken in regard to it by the respective parties and on substan- 
tially the same facts. 

Indeed the evidence was for the most part exactly the same. The 
rulings on evidence corresponded with those made in the other suit, 
and we have here repeated the exception concerning the admission of 
the letter, and without any essential variation in the circumstances. 

The evidence afforded by the letter, as decided in the other case, 
was improperly admitted, and as it bore on the turning point of the 
merits, it was adapted to influence the, findings in respect to a vital 
part. The suit must therefore be tried again, since regularly it can- 
not be judicially known what the state of facts would have been or 
should be without that evidence. There is room for an essential 
alteration of the basis for legal conclusion, and by law this basis is 
required to be settled in the court of original jurisdiction. 

If the difficulty only concerned some one or more propositions so 
indeterminate or unimportant that if found either way the final de- 
duction of law would not be affected, another course might be open ; 
but the trouble is here that the improper evidence bore on the cen- 
tral fact. 

One of the obvious consequences of this conclusion, that evidence 
conducing to the very essence of the finding was erroneously admitted, 
must be to preclude an opinion upon all points depending on the 
state of facts. 

We have now no finding of facts on the main part of the case 
based on legal evidence, and we cannot anticipate how the facts may 


* Vide Sun Ins. Co. vs. Earle et al., p. 830. 
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be found hereafter on lawful proof. An attempt to decide upon a 
supposition of what may or may not be established on another trial 
would be dangerous speculation, and an opinion on the facts as al- 
ready found on invalid evidence, would certainly be fruitless and 
might be worse. 

There is no probability that the point made on the objection to the 
question to Mr. Earle will arise in another trial as it appears here, 
and hence it is quite unnecessary to consider it. 

There are some matters in the cause so bound up with practice as to 
invite some remark. And first as to the frame of the record. An 
inspection of it inclines one to feel that it was thought practicable to 
transfer to this court the whole litigation of law and fact through the 
medium of a skillfully constructed case. If any idea of the kind had 
influence, and it is difficult to account for the plan of the record in 
any other way, it was a misapprehension. The office of a case made 
is certainly no broader than that of a writ of error and bill of excep- 
tions, and perhaps the scope our statutes at present give to it will 
enable it to be carried no further than to bring under review such 
actual rulings, involving questions of law, as might be presented by a 
bill of exceptions and writ of error. §§ 4947, 4964, C. L., Van Kleek 
vs. Eggleton, 7 Mich., 512 ; Wheeler vs. Wilkins, 19 Mich., 78. 

Some of the propositions set forth as specific findings of fact, are 
mere repetitions of items of evidence adduced to prove an ultimate 
fact or premise. They plainly fall within the reasoning of Trudo vs. 
Anderson, 10 Mich., 357. The thirteenth and sixteenth propositions 
are notably of this character. 

A number of objections that there was no evidence tending to sup- 
port certain specified findings, seem to have contemplated a right in 
this court to determine how the court below ought to have found 
upon ambiguous and conflicting oral testimony. We have no such 
power when reviewing cases at law. It is for the court of original 
jurisdiction when sitting in place of a jury, or for the latter body 
when the trial is before a jury, to pass upon credibility, to decide upon 
the meaning and construction of the oral proof and ascertain the 
proper implications and inferences, and if in this an error of fact is 
comnitted, it is not subject to review here. 

The second proposition in the finding of facts, expressly assumed 
- that the declaration averred that the defendants were a foreign cor- 
poration, and following such assumption it proceeded to state as a 
fact found that the averment was true. The first exception objects 
to this on two grounds. First, that the assumption is incorrect in 
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point of fact, and second, that no evidence was given tending to prove 
that defendants were a foreign corporation. This assumption as to 
what the declaration contained, whether true or not, has no legal im- 
portance, and no question of law arises upon an exception to it as 
untrue. The pleading cannot be changed by imputing to it in the 
finding of fact something it has not. 

The declaration must continue in the main record to speak for 
itself. When a jury finds a special verdict, or a court finds specially, 
they are not required to find in point of fact that the pleadings in the 
cause contain or do not contain particular allegations, and if they at- 
tempt it, and introduce anything of the kind, it is not german and 
cannot be made use of to formulate an issue in a court of review 
upon the truth of the representation. The construction and inter- 
pretation of the pleading is matter of law for the court, and by defined 
methods, and the pleading itself is to be appealed to, or the true 
record of it, when it is needful to know what it contains. 

The materiality of the other branch of the exceptions is not per- 
ceived. The declaration charged the defendants as a foreign com- 
pany, doing business in this State, and set forth the contract alleged 
to have been made by them with the plaintiffs. It was not stated in 
terms whether they were incorporated or not. The defendants ap- 
peared and pleaded the general issue with notice of special matter. 
That they were a foreign company, doing business in this State, and 
made the contract counted on, were facts not controverted. Indeed 
they were in effect admitted. It was not claimed, and no point is pre- 
sented by the record, that the right to recover depended on any dis- 
tinction between an incorporated or unincorporated foreign company. 

The substantial meaning of the finding is that the defendants were 
not only « foreign company doing business in this State, but an in- 
corporated one. They would be none the less a foreign company 
doing business in this State because incorporated. Their identity 
would not be affected. Tleir status in the cause would not be 
changed. The only consequence, so far as this record shows, of the 
finding that they were an incorporated company, would be to afford 
greater particularity of description of the party sued, than appeared 
‘ in the earlier proceedings. 

It sometimes occurs that parties tacitly or otherwise consent to 
waive formal proofs, and also all controversy upon unimportant mat- 
ters, and any matters not connected with the vital points in the case, 
and the course is one which deserves encouragement. 

Where such practice has been fairly pursued, the court will be dis- 
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inclined to entertain objections not clearly beyond the scope of the 
concessions and waiver. An examination of this record affords per- 
suasive evidence that the cause was tried upon a tacit understanding 
that the only real contest concerned the position assumed by the 
plaintiffs to meet the defense founded on the clause against additional 
insurance. 

How far this giving to the litigation by the parties the specific 
shape and direction by which it has been actually marked might be 
rightly allowed to operate against the entertaining of particular points, 
happens to be now a matter of no practical importance. 

The judgment must be reversed with costs, and a new trial ordered. 


COURT OF APPEALS OF NEW YORK. 


ROBERT J. HALL er at., Respondents, 
vs. 


THE PRESIDENT, erc., or tat INSURANCE CO. OF 
NORTH AMERICA, Appellant.* 


Held, that when the stock and materials of any business are covered by a policy, 
the use of such materials as are necessary to the prosecution of the business 
is authorized, although by the terms of the policy the keeping of such materials 
on the premises is prohibited. 

Held, that the use of camphene in a portable lamp or stove for drying paper in the 
business of photography, although the article is forbidden in the policy, does 
not avoid the policy, when such an article and apparatus is necessary to the 
successful prosecution of the business. 

Held, that the insurers are bound to know what goods and materials are used in 
the prosecution of any business, when they insure upon a stock of goods used in 
any specified trade or occupation. 

Held, that the insured is not obliged, for the sake of not avoiding the policy, to use . 
any other materials than those commonly used in his occupation. 


J. H. Bercen, for Respondents. 
Enear A. Hurcutnes, for Appellant.* 


* Decided September 22nd, 1874, 
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Grover, J. 


By the policy, the defendants, among other things, insured the 
plaintiffs against loss by fire on their stock as photographers, includ- 
ing engravings and materials used in their business. 

In Harper vs. The Albany Ins. Co., 17 N. Y., 194; Bryant vs. The 
Poughkeepsie Mut. Ins. Co., ib., 200, and Harper vs. The N. Y. City 
Ins. Co., 22 N. Y., 441, it was held by this court, that the use of such 
materials as were necessarily and ordinarily used in the business, the 
stock and materials of which were covered by the policy, was au- 
thorized, although by the printed clauses of the policy the keeping or 
use of such materials upon the premises was prohibited. The only 
distinction between these cases and the present is, that in the former 
it was shown that the use of the material (camphene) which was 
claimed to have been prohibited, was necessarily used in the business, 
while in the latter the proof only goes to the extent of showing that 
kerosene (an article similarly prohibited by the policy) was ordin- 
arily used in a portable lamp or stove for heating paper and other 
purposes in the business, and it further appeared that a portable gas 
lamp or stove might be arranged so as to be used for the same 
purposes. 

The counsel for the appellant argues that to authorize the use of 
the article under the circumstances, it is not enough that it was in 
common and ordinary use in the business by those engaged in it, but 
that such use was absolutely necessary therein. In Harper vs. The 
Albany Ins. Co., supra, the latter fact was proved. Hence it is said 
in the opinion, that where the use is necessary in the business, the 
right is given by the contract, but it was not held or stated that the 
right would not exist where the material was in ordinary use in the 
business. It is an elementary rule that underwriters are to be as- 
sumed to know the usual course of conducting business in connection 
with which they issue policies. Hence where a policy is issued upon 
the stock of goods in a specified business, the underwriter is pre- 
sumed to know what goods are usually kept by those engaged in that 
business. Steinrich vs. Lafayette Fire Insurance Company, 54 N. 
Y. Rep., 98; (2 Insurance Law Journal, 815.) When a policy 
is issued, as in the present case, upon the material used in the busi- 
ness of photography, it includes all such as are in ordinary use, al- 
though some other thing might be substituted therefor. There is 
nothing in the cases cited in conflict with this view. The trial judge 
correctly held that the plaintiffs were not obliged to use anything else 
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if photographers generally used kerosene stoves or lamps. The evi- 
dence was that they did use them for the same purposes that they 
were used by the plaintiffs, The defendants’ motion for a nonsuit 
was therefore rightly denied. This disposes of the only question in 
the case. 

The judgment appealed from must be affirmed with costs. 

All concur. 


SUPREME COURT OF TENNESSEE. 


Apr, Tzrm, 1874. 


TNA INSURANCE COMPANY, Appellant, 
vs, 
L. FARRELL, Respondent. 


When the plaintiff's house was burned, the value thereof was stated in the policy 
to be $3,500. A certificate was obtained from the nearest magistrate that the 
building was consumed without fraud on the part of the owner, and also that 
its value was $3,500. Held, that the magistrate’s certificate could only be re- 
garded as evidence that the plaintiff had complied with the conditions of the 
policy requiring such a certificate. 


Held, that the jury doubtless were influenced in their estimate of the value of the 
peoperty by the ex parte statement of the magistrate, as this was nota “ valued” 
policy. 


Campsett & McCorry, Attorneys for Appellant. 
Tomum & Tomum, Altorneys for Respondent. 


Syeep, J. 


The action is upon a policy of insurance against fire, and the trial 
resulted in a verdict and judgment for the plaintiff below for $3,500 
and interest. The insurance was upon the plaintiff's building in the city 
of Jackson, the value thereof, as stated in the policy, $3,500. Among 
the preliminary and supplementary proofs required by the contract 
of insurance to be furnished the underwriters in the event of loss, 
was the certificate of a justice of the peace that the loss had been 
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sustained without fraud or fault on the part of the assured. This 
certificate states the value of the property at $3,500, and the same 
was produced and read to the jury. 

The defendant asked the court to instruct the jury, that this certifi- 
cate could only be looked to by the jury to show that the plaintiff had 
complied with the conditions of the policy, which required the cer- 
tificate of the nearest magistrate to be furnished the company, as to 
the fact that the property had been destroyed by fire and that it was 
the result of misfortune and not the act of the plaintiff. These in- 
structions the court declined to give, and in this we hold there was 
error. The proof in the cause shows that the estimate of value as 
stated in the preliminary proofs, and as adopted in the justice’s cer- 
tificate, was considerably in excess of the real value as proven by 
divers architects and contractors examined upon the trial. The jury 
were manifestly influenced in their estimate of the value of the prop- 
erty by the preliminary proofs, which were not competent evidence of 
the value, but were ex parte statements. Flanders’ Ins., 527, note 3. 
If this had been a valued policy, in the sense insisted by plaintiff, the 
ruling of the court below, though erroneous in strict law, would not 
have been a material error, for which the judgment would have been 
reversible. But it is not a valued policy, liquidating the damages, as 
shown by the contract itself, in which there is a stipulation that in 
the event of loss the defendant was to pay the estimated value at the 
time of the loss. The amount ($3,500) stated as the estimated valua- 
tion, merely fixes the maximum of the defendant’s liability, the real 
value being left open to proof by the terms and conditions of the 
contract. 

Reverse the judgment and award a new trial. 





SUPERIOR COURT OF CINCINNATI. 


Generat Term, Jung, 1874. 


GODFREY HOLTERHOFF, Apmrnistrator or FRANCIS 
M. DAVIDSON, Decrasep, Plaintiff in Error, 


vs. 


THE MUTUAL BENEFIT LIFE INS. CO., or New Jzr- 
sey, Defendant in Error. 


1, Where a policy of life insurance contains a provision that in case the assured 
shall die ‘* by reason of intemperance from the use of intoxicating liquors,’ 
the policy shall be void, death must be the natural and proximate result of 
intemperance from the use of intoxicating liquors. Such use must be the con- 
trolling cause of death. No degree of intemperance will render such clause 
available to the insurer unless it shall ac y have caused the death of the 
insured. Ifthe assured becomes sick or delirious from intemperance in the 
use of intoxicating liquors, and such sickness or delirium be not necessarily 
mortal, and the assured, or others, through mere omission, or neglect, fail to 
take or administer proper remedies, or if the assured, in consequence of his 
sickness or delirium produced by intoxication, himself, by accident or volun- 
tarily, takes dangerous or overdoses of medicine, or by exposure while in such 
condition takes cold which destroys his life, such clause in the policy is violat- 
ed, and no recovery can be had ; but if a physician, or others, his attendants, 
to effect his cure, administer drugs or medicines sufficient to cause death, and 
death results therefrom and not from the intoxication or sickness produced by 
it, then the condition of the policy is not broken, and a recovery may be had 
notwithstanding such provision. And a habit, or long-continued course of in- 
temperance, which impairs the vital powers of the assured, and thereby in- 
vites the attack and facilitates the ravages of any disease, and which disease 
becomes the controlling, immediate, and proximate cause of death, will not, 
combined with death resulting from such disease, avoid the policy. 


2. Where, in such policy, it is provided “ that if the declaration made by,the as- 
sured, and upon the faith of which this eement is made, shall be found in 


any respect untrue, then this policy shall be null and void,” Held, thatethe 
“ Jeckaneaion ” so mentioned in the — is a warranty, and must have been 


literally complied with by the assured to authorize a recovery upon the policy. 
And where such “declaration,” signed by the assured, stated ‘ that I HO not 
and will not practice any bad or vicious habit that tends to the shortening of 
life,” Held, that if the assured, at the time of signing the ‘‘ declaration,” was, 
or subsequently became, addicted to intemperance from the use of intoxicating 
liquors to a degree or extent amounting almost to a habit, and such habit was 
bad or vicious, tending to the shortening of life, the warranty was thereby bro- 
ken, and no recovery could be had upon such policy. 


8. Where the same “ declaration ” contained the further provision that, ‘‘ I hereby 


- 
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agree that the answers made by myself and my friend shall be the basis of 
the contract between myself and the said company, and if any untrue or fraud- 
ulent allegation is contained in said answers, or in this detliosiian all mon- 
eys which shall have been paid to the said company, etc., shall be forfeited for 

e benefit of the company ; and where the applicant for such life insurance 
and his said friend, in response to printed questions, ‘‘Is he sober and tem- 
perate? “Has he always been so?” answered, in writing signed by them, 
“Yes ;” Held, that such answers, though so referred to in the declaration, 
were not a warranty of the truth of such answers, but only a representation 
that they were true, and to avoid the policy they must have been both untrue 
in fact, and material. Held, further, that the effect of the writings containing 
such answers, and the provisions of the declaration making them the basis 
of the contract, isto make such answers material by force of express contrict 
between the parties, and that it was the duty of the court, as matter of law, 
to declare the same, and not to submit the question of materiality to the jury. 
Held, also, that if such answers when made were untrue, and neither the offi- 
cers nor agents of the insurance company, before the issuing of the policy, or 
before accepting any payment of premium therefor, knew, or had notice of 
facts equivalent to knowledge, that such answers were not true, there could 
be no recovery. 


4, The court correctly charged the jury that such questions and answers refer to 
a habit of the applicant, and not to an isolated instance of intemperance, or a 
spree, or to several of such instances at a distance of months apart, unless 

ese instances were of such a character or so often as to ripen into a habit. 
but that if the deceased had un appetite for intoxicating drinks to such an ex- 
tent that a single indulgence necessarily instigated him to a repetition of it, 
and led him into what have been called “ sprees,” and these sprees were fre- 
uent and rendered him incapable of controlling his — while they con- 
tinued, then, although there were intervals during which he remained entirely 
eee there was such a repetition of acts of drinking as amounted to a 
habit. 

5. The same rules of construction apply to the legal interpretation of policies, 
etc., relating to life insurance, that apply to and govern all other writings—-the 
subject matter, and the nature and the circumstances of the transaction, being 
always to be looked to in arriving at a correct interpretation ; and in case of 
doubt or ambiguity (and only in that event) as to the meaning of uny provi- 
sions of any written instrument, are such ‘provisions to be taken most strongly 
against him who made them, and in whose favor they were intended to oper- 
ate. 


6. When the only issues involved are the violation of the above provision of the 
policy in relation to alleged death from intemperance, the alleged falsity of 
the declaration in respect to the assured having been addicted to the bad or 
vicious habit of intemperance, and the alleged untruth of the answers of the 
applicant and his friend in the application as to his intemperate and sober 
habits, all charges of general rules of law asked of the court, and given to the 

jury, are to be understood (and it is to be presumed the jury so understood 

them) as applicable to and limited by the context as having reference only to 
the state of facts involved in the issues. 


7. Upon trial of such issues alone, it would be improper for the court, and mere 
obiter were it to do so, to construe such declaration and application containing 
other statements and other answers on other subjects than those involved in 
such issues—such as what would be the effect of the insured’s having a bad or 
vicious habit of overeating, and irregular eating, overlabor, being thinly clad, 
and sitting up late at night ; and testimony tending to prove these to be bad 
or vicious habits ought not to be admitted, because of its irrelevancy. Nor is 
the court in such a case to determine what is meant by the phrases, ‘‘ Has the 
party been successfully vaccinated?’ “ Has he, since childhood, had liver 
complaint, bilious colic, rheumatism, vertigo, or disease of the bowels, kidneys 
or bindder ” ‘Has the party ever met with any accidental or personal injury, 
and if so, of what nature?” ‘‘ Whether an untrue or fraudulent allegation, 
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made in effecting the insurance and rendering the policy void, must or need 
not be fraudulently untrue, if not material?” etc. All of these subjects are 
substantially different in their elements and legal nature from the questions 
of law really in issue, and their determination, one way or the other, might 
have no bearing on the proper determination of the real issues involved in the 
case on trial. ho show successfully that any of them, whether true or false, 
could not in law avoid the policy, would not establish that the matters set up 
in defense would not. Their consideration could only tend to confuse the 
case and lead to the possibility of its being wrongly determined by the appli- 
cation of false or too remote analogies. 


8. There is nothing in law or 7 policy which forbids persons who are tem- 
perate in their habits, and bind themselves to continue so, to incorporate 
themselves into a mutual life assurance company, upon terms precluding per- 
sons of intemperate habits (whose chances of life are greatly less than those of 


temperate persons) from Secenns members and sharing the profits with them 
and such others as themselves whom they may receive ; and in seeking life 
assurance in such a company, it is the duty of every applicant to tell the truth. 
Then, if he is received, the company will be estopped from questioning his 
rights on account of his habits, and if he is rejected he can apply elsewhere. 


Life insurance is no mere matter of sentiment, in which sensibilities are to be re- 
spected and saved, and human ailments and infirmities concealed or overlooked 
in charity, but it is a business matter, involving only dollars and cents. 


Lixcoty, Surra & Srevens, for Plaintiff in Error. 
Sayvter & Sayier, for Defendant in Error. 


Yarrz, J. 


This is the second time that this case has come before us in Gen- 
eral Term. The first time, it was brought here by the present de- 
fendant in error, the defendant below, upon petition in error, to re- 
verse a judgment in favor of Holterhoff as such administrator, the 
plaintiff below, which judgment was reversed on the ground that the 
verdict and judgment were manifestly against the evidence, all the 
evidence being contained in the bill of exceptions. The case—Mn- 
tual Benefit Life Insurance’ Company vs. Holterhoff, administrator, 
etc.—is reported in 2 Cin. Sup. Ct. Rep., 379. 

The case was retried in Special Term, and resulted in a verdict 
and judgment for the defendant, the insurance company, a motion 
for a new trial having been made and overruled. The bill of excep- 
tions, upon which the present petition in error is based, does not 
profess to set out all the evidence given upon the trial, but it con- 
tains certain charges to the jury asked by the defendant below and 
given by the court, the charge of the court, and certain charges asked 
by the plaintiff, which the court refused to give ; to all and every 
part of which the plaintiff excepted. It also contains certain written 
or documentary evidence. Hence we do not know that the testimo- 
ny was the same as that adduced at the first trial of the cause, or 
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whether it was different ; but we are bound to suppose it was suffi- 
cient to warrant the verdict and judgment against the plaintiff if no 
error of law was committed by the court, otherwise the plaintiff 
would have set forth all the evidence and asked for a reversal of the 
judgment, because manifestly against the weight of such evidence. 

The action was brought to recover the sum of $5,000, with interest 
from July 20th, 1869, upon a policy of insurance upon the life of 
Francis M. Davidson, dated on the 4th day of May, 1868, acknow- 
ledging the payment by Davidson of one year’s premium in full, to 
wit, the sum of $125, which sum he was to pay annually thereafter 
or forfeit the policy, ete. 

Davidson died on January 31st, 1869, or within less than nine 
months after taking out this policy. The policy contained the follow- 
ing provisions: “ And it is also understood and agreed by the within 
assured to be the true intent and meaning hereof, that if the declara- 
tion made by or for the said assured, and bearing date the 4th day 
of May, 1868, and upon the faith of which this agreement is made, 
shall be found in any respect untrue, then and in such case this policy 
shall be null and void ; and it is further agreed by the within assured, 
that in every case where this policy shall cease or become null or void, 
all previous payments made thereon, and all profits, shall be forfeited 
to the said company.” Also “provided always, and it is hereby de- 
clared to be the true intent and meaning of this policy, and the same 
is accepted by the assured upon these express conditions, that in case 
the said Francis M. Davidson shall * * * die * * * by reason of in- 
temperance from the use of intoxicating liquors, * * * * this policy 
shall be void, null, and of no effect.” 

The “declaration” mentioned in the policy, made by Davidson, 
when proposing to be insured, which was signed by him, declared 
“that I do not now nor will I practice any bad or vicious habit that 
tends to the shortening of life, and I hereby agree that the answers 
made by myself, my physician and my friend, shall be the basis of the 
contract between myself and the said company ; and if any untrue or 
fraudulent allegation is contained in said answers or in this declara- 
tion, all moneys which shall have been paid to the said company on 
account of the assurance to be made in consequence thereof, shall be 
forfeited to the benefit of the company.” 

Davidson, in proposing for such insurance, further answered in 
writing the following, among other printed questions: “12 4, Is the 
party sober and temperate?” “Yes.” “12 B. Has he always been 
so?” “Yes.” “16. Name and residence of the party’s usual medical 
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attendant, or of the medical attendant of his family, to be referred to 
for information as to his health.” Ans. “Dr. McCarthy.” “17. 
Name and residence of an intimate friend to be referred to for similar 
information.” Ans. “Geo. H. Alcoke.” “20. Is the party aware 
that any untrue or fraudulent allegation made in effecting the pro- 
posed assurance will render the policy void, and that all payments of 
premium made thereon will be forfeited?” “ Yes.” 

Alcoke, the friend referred to, answered in writing: “3 A. Are 
his habits of life temperate?” “Yes.” “3 B. Has he always been 
temperate?” “ Yes.” 

If any questions were asked of or answered by McCarthy, the family 
physician, they are not shown by the record. Dr. W. W. Dawson, 
the company’s examining physician, in his written statement of the 
examination of the applicant, states: “1. Are you acquainted with 
the party?” “No.” “10. What is your opinion of his life?” Ans. 
“ Life healthy ; risk advised.” 

Macy, the agent who took the application, stated to the company that 
he had known Davidson several months, and that he was temperate. 
All this preceded the issuing of the policy. After the death of David- 
son, Dr. McCarthy’s affidavit appears in the proofs of loss. He is 
asked: ‘How long have you known the deceased?” Ans. “About 
eight years.” “How long have you been the attending or family 
physician?” Ans. “ About eight years.” ‘How long was the de- 
ceased sick?” ‘ About two weeks.” “A. What was the date of your 
first visit?” “January 25th, 1869.” “ B. Your last visit?” “ Even- 
ing of January 31st, 1869.” ‘“ Of what disease did he die?” “Con- 
gestion of the brain.” ‘“ What were the general symptoms present 
during the progress of his disease?” ‘‘Great prostration of the 
nervous system.” “ What causes, in your opinion, operated to pro- 
duce the disease or diseases of which he died?” Ans. “Cold and 
derangement of the excretory organs and overstimulation.” ‘4A. Was 
the deceased in the habit of using spirituous liquors?” Ans. “ Peri- 
odical ; would go for months without liquors.” “ B. If so, how did 
it affect his health?’ Ans. “ Never had delirium.” 

To the plaintiff's petition, which made a prima facie case, the de- 
fendant answered : 

1. That the insured, Francis M. Davidson, died by reason of intem- 
perance from the use of intoxicating liquors. 

2. That his “declaration,” which, by the terms of the policy, was 
made a “ warranty” that he did not and would not practice any bad 
or vicious habit that tended to shorten life was untrue, and not kept, 
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in this, that he was then addicted to the habit of intoxication and 
drunkenness from the excessive use of intoxicating liquors, and con- 
tinued such habit to the time of his death. 

3. And that the representations of the insured and his intimate 
friend Alcoke, that Davidson was sober and temperate, and had al- 
ways been so, were untrue ; that he was a habitual drunkard, etc.; 
and that these statements were material and expressly agreed to be 
made the basis of the contract by the assured in his “ declaration,” 
which “ declaration ” was, by the policy, made one of its terms. 

The plaintiff, in his reply, denied the first ground of defense—that 
the insured died from intemperance in the use of intoxicating liquors 
—and alsc denied that the “ declaration” and the answers to the ques- 
tions asked of the insured and his friend were untrue “ within the 
true intent and meanipg thereof,” which denial savors somewhat 
more of a legal construction by the plaintiff of such “ declaration ” 
and answers than a denial of the facts stated in the answer of the 
company as a defense. The reply then avers that the defendant, 
through its officers and agents, knew, when they took the deceased’s 
application and issued the policy of insurance, his habits in relation 
to the use of intoxicating liquors. The bill of exceptions shows 
that the defendant offered evidence tending to prove that none 
of its officers, agents, or medical examiner knew of such habits 
at the time of his application for insurance, when it received the pre- 
mium and issued the policy to him, nor until after his death ; but the 
bill of exceptions does not state that the plaintiff offered any evidence 
tending to prove such knowledge, nor was any charge asked of or 
given by the court, on such branch of the case, except one asked by 
the defendant, and obviously correct ; so that we may fairly assume 
that no knowledge of such habits of the deceased, if they existed on 
the part of the insurance company, was really claimed by the plaintft 
at the trial. Had there been any such evidence, the bill of exceptions 
would surely have shown it; for we have frequently held in this 
court that where false and material representations are made by an 
applicant for insurance as the basis of effecting it, and the agents of 
the company, at the time or before the insurance is effected, knew or 
had the knowledge of such facts, as fairly to amount to notice of the 
falsity of such representations, that will estop the insurer from set- 
ting up such misrepresentations as a defense unless they have been 
incorporated into the policy and made warranties. 

It appears that the defendant gave evidence tending to prove all 
its defenses, making apparently, from the statements of the bill of 
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exceptions, what is called a strong case: that the deceased had been 
treated three times for delirium tremens ; that the habit of intoxica- 
tion from the use of intoxicating liquors was a bad and vicious habit, 
tending to shorten life, and that congestion of the brain is one of the 
attendant phases of the disease of drunkenness. And the plaintiff, 
in rebuttal, gave evidence tending to prove that the deceased did not 
die from drunkenness ; that he was at no time in the habit of using 
intoxicating liquors to excess, and never had delirium ; that he was 
a sober and temperate man when he made his declaration and ap- 
plication for insurance, and that overeating and irregular eating, 
overlabor, being thinly clad, and sitting up late at night, were all bad 
habits that tended to shorten life. Why this last proof was intro- 
duced, we are at a loss to understand ; for, if the habit of doing them 
were bad or vicious, tending to shorten life, that would not make the 
habit of drunkenness less so, nor would it establish that they were in- 
jurious or dangerous to life in the same degree, or their effects be so easi- 
ly observed or certainly known, as drunkenness, Besides, there was no 
claim that the deceased was the subject of such habits. The proof 
was not pertinent to the case, was calculated to mislead the jury, and 
might very properly have been ruled out. 

The plaintiff then asked the court to give ten specific written 
charges to the jury, eight of which were given, and but two refused, 
as asked. The third one, which was given, was as follows : 

“Third. That the words, ‘Are you sober and temperate, and have 
you always been so?’ used in the application, refer to a habit of said 
Davidson, and not to an isolated instance of intemperance, or a spree, 
or to several of such instances, of months apart, unless these instances 
or sprees, so called, were of such a character or so often as to ripen 
into a habit.” This the court, upon the asking and in the language 
of the plaintiff’s attorney, instructed the jury was the legal interpreta-~ 
tion and effect of those words contained in the application. The 
seventh and ninth charges asked by the plaintiff the court refused to 
give. The seventh was as follows: ‘That these questions and an- 
swers are to be construed in their common signification ; and where 
there are different meanings of any of the same, while construed 
fairly, they are to be construed most strongly against the insurer and 
in favor of the assured.” 

The “declaration” that we have spoken of contained no questions 
and answers, the latter being found only in the application and state- 
ment of the deceased’s friend, Aleoke. And as the issue between the 
parties was whether the insured was a sober and temperate man or 
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not when he effected the insurance, and whether he had always been 
so, and as the court had charged, as asked by the plaintiff's counsel 
himself, as to the meaning and legal effect of such questions and an- 
swers, it is difficult to perceive any ground upon which this seventh 
instruction was not a mere abstraction, having no reference to the 
cause tried. But we do not think that the answers to the questions 
made by a party applying for insurance, in order to effect it, should 
be construed most strongly against the insurer, as the language is 
that of the applicant and not the insurer. The policy of insur- 
ance is in the language of the latter, and must be construed most 
strongly against him and in favor of the insured, wherever the mean- 
ing is doubtful ; while the very opposite reason would seem to govern 
answers made by the applicant to effect an insurance, though the 
court did not say they should be taken most strongly against the ap- 
plicant. This instruction was obviously refused properly, and we 
shall not again refer to it. The ninth charge asked was as follows : 

“That if it should appear in this case that Davidson got on a spree 
some three weeks before he died, which made him sick, but that he 
had got over his spree and was recovering from the sickness, and 
would not have died therefrom excepting that he took a violent cold, 
or that he took the wrong medicine-by accident, and he died by reason 
of congestion, immediately caused by the cold or the taking of the 
medicine, then the plaintiff may recover though the spree may have 
made him sick, and he may have been more liable to the cold because 
of such spree.” 

“Which charge,” says the bill of exceptions, “the court refused to 
give in the words of the charge, but qualified the same by the gen- 
eral charge, and gave so qualified.” This qualification will be found 
in paragraphs one, two, three, and four, where last so numbered 
before the close of the charge. They will be hereafter considered. 
It may be enough to say here that this ninth charge was asked as a 
whole, and that, if incorrect in law in part, might have been entirely 
refused—the court not being bound to separate the correct from the 
incorrect portions, and give the former and refuse the latter. This 
is a well-settled rule of practice in this State. French vs. Millard, 2 
Ohio St., 440. 

It is enough to say that if the deceased had been on a spree, got 
sober, but was sick in consequence of it, and to get well, he by accident 
took wrong medicine, which killed him, that the insurer would not be 
liable. The risk of such accidents to himself, by his own acts, the 
insured took upon himself if he got drunk and sick therefrom. Had 
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the medicine been administered to him by any third person, the case 
might have been different. May on Ins., 510 ; Id., 333, 334. 

The court might very properly have refused absolutely to give this 
charge. 

The defendant asked seventeen specific charges to be given to the 
jury, all of which, except three, the court gave, and them it refused. 
One of the three refused was the fourteenth, as follows : 

“ Although congestion may have been the cause of death, if it was 
preceded by intemperance, and intemperance was the final or original 
cause, although a cold may have supervened and accompanied it, still 
intemperance is to be accepted as the cause of death. It is for the 
jury to weigh the amount of each cause which contributed to this 
result.” (‘Which charge the court refused to give as asked, but 
gave or qualified by the general charge to the jury.”) 

Another charge refused was the fifteenth, as follows : 

“That if Davidson, in his answer to the questions propounded to 
him, concealed any fact material to the defendant to know, and which 
a general question was asked that would elicit that fact, then plain- 
tiff cannot recover, even though said Davidson did not think said fact 
material.” 

The other charge refused related to the effect of the preliminary 
proof of loss, and is not material. 

Among the charges asked by the defendant and given to the jury 
by the court, were the following : 

“1. That the contract of insurance in this case is to be construed 
in the same spirit and manner as other contracts between man and 
man. * * * * 

“3. That the ‘declaration’ and the statements therein contained, 
made by F. M. Davidson in his application for this insurance are 
warranties, and must be literally complied with. If, therefore, you 
find said ‘declaration’ untrue in any respect, the plaintiff cannot 
recover.” 

“4, If you find that at the time of effecting this insurance, or at 
any time subsequent thereto, said Davidson practiced any bad or vi- 
cious habit, tending to shorten his life, the plaintiff cannot recover, 
even though said habits did not actually shorten his life or cause 
his death.” 

In construing the two last charges, we must bear in mind that 
only a single bad or vicious habit was claimed in the issues, or at- 
tempted to be proven, as shown by the bill of exceptions, to have been 
practiced by Davidson, to wit, the habit of drunkenness ; and this 
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language.is referable only to that habit, and could not have misled 
the jury by leading them to imagine him addicted to other vicious or 
bad habits that might tend to shorten life, of which there was no evi- 
dence offered or claimed. This, and similar charges and expressions, 
are to be interpreted by, and limited to, the context. The evidence 
offered by plaintiff, that overeating, etc., was such habit, was of a gen- 
eral fact, not that Davidson was addicted thereto. 

“5, If you find that, after effecting this insurance, said Davidson 
used intoxicating liquors to such extent so as to become a bad or vi- 
cious habit, tending to shorten his life, then the plaintiff cannot re- 
cover, even though his said use of liquor did not actually cause his 
death.” 

This charge the court also gave. Also the following : 

“6. The court charges you that the statements contained in the 
application, made and answered by the said Davidson, and by his 
friend, George Alcoke, are the basis of the contract between the com- 
pany and Davidson ; and if you find that they, or any one of them, 
are untrue, ‘then the plaintiff cannot recover.’ The same remark 
applies to this charge as to the two above-mentioned ones: ‘ David- 
son’s habits as to sobriety and temperance.’ ” 

“7. That the statements made in the said application of Davidson 
for this insurance, in reply to specific inquiries in regard to his 
sobriety and temperance, are material to the insurers, to enable them 
to estimate the risk proposed, and to determine upon the propriety 
of entering into said contract, and the jury is to consider whether 

they are true or false, and not whether material or immaterial, and if 
found untrue, the plaintiff can recover.” 





The court, Trtpen, J., thereupon charged the jury as follows : 
The plaintiff, on resting his case, became entitled, on the pleadings 
and proofs, had the case gone no further, to a verdict for the amount 
named in the policy sued on, with interest from the time when, by 
the terms of the policy, that amount became demandable and payable. 
To overcome this right of recovery, it became incumbent upon the 
defendant to establish by evidence, some one or more of the several 
grounds upon which a recovery is attempted to be resisted. It is not 
necessary to sustain, by evidence, all these defenses ; it is enough if 
either one be made out to your satisfaction. But evidence has been 

' offered with a view to prove all of them ; and the counter-proof has 
been directed to all of them ; and all of them, therefore, will have to 


be considered and determined. 
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The first defense to which I shall refer arises upon a clause con- 
tained in the declaration of the deceased, Francis M. Davidson, ac- 
companying the application for insurance, and which is in the words: 

*«T do not, nor will I, practice any bad or vicious habit that tends to 
the shortening of life.” This clause, by a provision contained in the 
policy subsequently issued, is made a part of the policy itself, the provi- 
sion in the policy being, “ that if the declaration by or for the said as- 
sured, and bearing date the 4th of May, 1868, and upon the faith of 
which” the agreement was made, “shall be found in any respect 
untrue, then, and in such case, this policy shall be null and void.” 

On another provision or statement contained in the declaration, an 
argument, equally pertinent to the clause now under consideration, 
was pressed upon the court with great earnestness, and which I will 
notice here. It was, that in the construction of instruments of the 
kind now under discussion, courts should, somehow, lean against life 
insurance companies, and in favor of those who held their policies ; 
that in the administration of the law of these transactions, the con- 
struction should be strict and rigid and exacting as against the com- 
pany, and liberal and tender and plastic in favor of the policy-holder; 
and, finally, that in the construction of the clauses and provisions of 
a life-policy, the court should rather aim to give effect to the policy 
as generally understood by what were called the common people, than 
according to the rules of law which govern in the construction of 
other instruments. This court declines to adopt this view of the sub- 
ject thus broadly stated, and here claimed to be applied, conceiving 
it to be unsound and unsupported by any recognized legal principle. 
And the argument by which it might be attempted to be supported 
is one against which courts, I conceive, ought to be careful to be on 
their guard. Contracts between insurance companies and individuals 
aye to be read and interpreted in the same spirit, and according to 
the same rules, as in other cases. It is not an unfrequent occurrence 
that courts, in the construction of instruments made in the ordinary 
coutse of the transactions of men, meet with great difficulty in ascer- 
taining the real intentions of the parties. But these cases present no 
occasion for the exercise of any merely arbitrary discretion ; and it 
would be extremely dangerous if their decisions were made to depend 
upon the varying fancy, and it might be the caprice, of the different 
judges. It would be as little correct to hold, where one of the parties 
is less intelligent than the other—less capable of making an advan- 
tageous bargain—or is especially exposed to the importunities or 
wiles of the other, that, therefore, in a proceeding not to be relieved 
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from an improvident contract, but in a proceeding in which he is the 
party who seeks to enforce the contract, the contract may be cut 
down by construction to his standard of intelligence or capacity, and 
then enforced according to the fancy of the court, as to what the 
parties ought to have meant or might have meant. It is not intended 
to be implied that these results have been contended for in form in 
the argument. They are merely stated as the results, or some of the 
results, which the court conceives to be the necessary consequences 
flowing from the premises insisted on. A contract of life insurance, 
though one of the parties happens to be a corporation—a mere crea- 
ture of the law—is still a contract whose written language is sug- 
gested and adopted by natural persons, to whom the law ascribes in- 
telligence, judgment, and volition ; and although the contract on the 
one side is, in legal contemplation, the contract of the corporation, 
yet no reason is perceived for ascribing to the language of it any 
different signification than that which it would bear when the same 
language is used on any other similar occasion. 

Applying, therefore, what I conceive to be the law, to the clause 
which I have read, I am of opinion, and so charge, that that clause is 
a warranty ; and unless it was literally true and continued to beso, the 
plaintiff is not entitled to recover. You will remember that the terms 
of the warranty were that the applicant did not and would not prac- 
tice any bad or vicious habit that tended to the shortening: of life. 
You will therefore consider whether or not, at the time of the appli- 
cation or afterward, the deceased indulged, to an extent amounting 
to a habit, in the use of intoxicating liquors ; and if so, then, whether 
this was a bad or vicious habit, which tended to the shortening of 
life. In this connection I have to call your attention to another con- 
sideration. It is the duty of the court to construe the written stipu- 
lations of parties, and in doing so to adopt as the true meaning of 
words, the definitions of them according to which they are generally 
understood, the presumption being that the parties intended to use 
them in that sense. A habit, then, as generally understood, and as 
defined by lexicographers, is a disposition or condition of the mind or 
body—a tendency or aptitude for the performance of certain actions 
acquired by custom or a frequent repetition of the same acts. Habit 
is that which is held or retained—the effect of custom or frequent 
repetition. Hence we speak of good habits and bad habits. 

Frequent drinking of spirits leads to habits of intemperance, etc. 
Adopting this interpretation of the phrase used in the present instance 
and applying it to the state of facts as claimed to be proven, I have 
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to say to the jury that if they find from the evidence that at the time 
the application was made, or subsequently, the deceased had an ap- 
petite for intoxicating drinks to such an extent that a single indul- 
gence necessarily instigated him to a repetition of it, and led him into 
what have been called “ sprees,” and these sprees were frequent and 
rendered him incapable of controlling his appetite whilst they con- 
tinued, then, although there were intervals during which he remained , 
entirely sober, there was such a repetition of acts of drinking as 
amounted to a habit; and if you find that this was a bad or vicious 
habit, which tended to the shortening of life, the defendant will be 
entitled to a verdict. On the other hand, if you do not find the facts 
to be as thus claimed by the defendant, you will proceed to consider 
the next ground of defense. 

2. In what is called the “ particulars,” etc., accompanying the ap- 
plication, and forming part of it, there are contained two questions : 
One, “Is the party sober and temperate?” and second, “ Has he al- 
ways been so?” and both questions are answered in the affirmative. 
These answers amount to a representation by the applicant that he 
was sober and temperate, and had always been so. This part of the 
application is not referred to in the policy, and it is to be treated, not 
as a warranty, but as a representation. In order, therefore, to make it a 
defense to the action, it must be made to appear first that it was ma- 
terial—i. e., would its truth or untruth have influenced the insurance 
company, in considering whether or not it would enter into the final 
contract and issue the policy. In the present case, this question is a 
question of law for the court, and the court states it to you as the law of 
the case, on this defense, that the representation was material ; and 
unless the statement was true—if the defendant has proved it to be un- 
true—then this defense has been sustained, and the defendant is en- 
titled to your verdict. The question, therefore, on this branch of the 
case, is the question of the truth of the statement, and this is a ques- 
tion exclusively for your consideration. But before you will be pre- 
pared to consider the testimony, it will be necessary to determine the 
legal meaning of the language of the statement whose truth is thus to 
be ascertained from the evidence. The statement itself amounts to 
an assertion that the applicant at the time of the application was 
sober and temperate, and had always been so. Asa matter of con- 
struction, it is manifest and clear to the court that these words, taken 
as they are placed, together, refer to the character, state, or habit of 
the party, and that they are fairly convertible into the phrase or 
statement that the party was, and always had been, a sober and tem- 
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perate person. The question of fact will then be, “Was he such?” 
In considering this question, you will inquire whether or not he con- 
tinued the use of intoxicating liquors sufficiently long, or repeated 
his libations sufficiently often, to amount to a habit ; and if he did, 
then whether such habit, considered in reference to its extent or the 
degree of indulgence, was such that he was not temperate and sober ; 
and upon your answer to these questions will depend your verdict 
upon this defense. 

3. The policy contains also this clause: “In case the said Francis 
M. Davidson shall die” —‘ by reason of intemperance from the use 
of intoxicating liquors”—the policy shall be void. The evidence of 
the parties has brought before you the circumstances, as they respec- 
tively claim them to have been, which attended and immediately pre- 
ceded the death of the assured ; and it is for you to determine from 
these what was the cause and occasion of the death. I shall have 
but little to say upon what may, not inaptly, I think, be called the 
metaphysics of the law of cause and effect. Such discussions some- 
times serve only to increase the obscurity of the subject, and thus to 
lead the judgment astray ; and it is very important that we should 
understand the real and practical question to be determined. I shall 
therefore limit myself to a statement, in few sentences, framed with a 
view to make myself clearly understood, of the law, as I understand 
it, governing the evidence before you on this subject. 

1. Then, if you find from the evidence that the assured, previously 
to his last sickness, had been upon a drunken debauch, and was thus 
enfeebled and made sick, and that the influence of the liquor upon 
his system had expended itself, so that he was merely sick from the 
effects of liquor, and then that a cold or some other disease super- 
vened, and he died in consequence of that, or of that combined with 
the accidental administration of a hurtful drug, then he did not die 
by reason of intemperance from the use of intoxicating liquors. 

2. If from the commencement and during the continuance of his 
sickness, the influence of liquor, at what time soever taken, was operat- 
ing together with a cold and the accidental administration of a hurt- 
ful drug, still, unless the liquor thus exercising its influence was the 
main, principal, and controlling direct cause of death, he did not die 
in the manner named in the policy. 

3. But if you find from the evidence that he died from congestion 
of the brain, and that such congestion was the direct and immediate 
effect of an excessive use of intoxicating liquors, then the congestion 
of the brain was merely the mode and the excessive use of intoxicat- 
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ing liquors was the direct cause of his death, and he did die by reason 
of intemperance from the use of intoxicating liquors. 

4. And finally, if you find from the evidence that he had recovered 
from a debauch ; that the direct influence of intoxicating liquors no 
longer operated in his system ; that he was simply sick from the pre- 
vious excessive use of intoxicating liquors, and then, while thus sick, 
he again resumed the use of intoxicating liquors, and used them ex- 
cessively, and so continued such excessive use until congestion of the 
brain supervened, and that was directly followed by his death, then 
he did die in the manner warranted against in the policy, and the de- 
fendant is entitled to your verdict. 

These observations present to you a brief outline) of the case, and 
develop and present the various questions of fact requiring your 
special consideration. They are to be determined upon the evidence 
before you, and upon that alone. Much has been said during the trial 
with respect to the conduct and motives of the counsel and the 
parties in the case. I regret to be obliged to refer to this subject at 
all, and I only do so to remind you that you are not to give to the 
circumstances thus stated in our presence the slightest consideration. 
Next in importance to the obligation of absolute impartiality on the 
part of the court and jury, is the other one of avoiding all prejudice, 
and of being guided in our deliberation only by the iights afforded 
by the law and evidence ; and I have reason to expect the conclusions 
which you shall reach will be equally supported by both. 


To all and to every part of this charge the plaintiff, by his counsel, 
excepted, as he did to every charge asked by the defendant and given 
by the court, and to every charge which he asked the court to give 
and which was refused. 


Oprmion.—1. As to the first ground of defense, it must be conceded 
that if the deceased did in fact “die by reason of intemperance from 
the use of intoxicating liquors,” the plaintiff had no legal right to re- 
cover upon the policy; for this term was contained in the policy 
itself, was part of it, and its fulfillment a condition precedent to the 
plaintiff's right of action. This was not controverted by the counsel 
for plaintiff in error in the argument before us. This provision, 
standing alone, is an argument on the part of the insurer and the in- 
sured, that the latter may drink intoxicating liquors to any extent 
short of actually dying from the excessive use thereof, but that if he 
shall die from such excessive use, no recovery shall be had upon his 
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policy of insurance. It is a warranty, and entirely independent of 
what the insurer or agents may have known of the insured’s habits in 
this respect when the insurance was effected. How important this 
provision really is to life insurance companies (unless, indeed, if 
tends to induce policy-holders to lead temperate lives) is not the 
question. It may be that comparatively few persons actually die 
from drunkenness. In speaking of a table compiled from England 
Wales, and Scotland for the year 1871, Dr. Sieveking, in his work 
“The Medical Adviser in Life Assurance,” pp. 98, 99, says: “This 
table indicates the true bearing of intemperance, not so much in being 
itself the immediate cause of death as in its increasing the fatality of 
other disease. Were this not the case, the small number of deaths 
set down to alcoholism and delirium tremens combined (for both 
sexes, it amounted in 1871 only to 740) would scarcely attract atten- 
tion, and the subject would not merit all the space we have bestowed 
upon it.” Whether this is correct in the United States, we need not 
here consider. On this branch of the case, the court, in lieu of the 
special charges asked by counsel for both plaintiff and defendant, 
charged the jury in the words contained in paragraphs Nos. 1, 2, 3, 
and 4, next to the close of its charge hereinbefore given, This charge 
we think direct, clear, explicit, covering the whole question, and cor- 
rect and sound in law. In the case of Miller vs. Mutual Benefit Life 
Ins. Co., 34 Iowa, 581; S. C., 3 Big. Life & Ac. Ins., 581, Miller had 
the delirium tremens, and while in such condition escaped from those 
having charge of him, and was thereby exposed in his underclothes, 
while running at large in the city, to the inclemency of the weather, 
and died in consequence of his intoxication, from congestion pro- 
duced thereby and from cold induced by such exposure. The court 
held that it was properly found by the jury that he died “by reason 
of intemperance from the use of intoxicating liquors.” 

And in Ranney vs. Mutual Benefit Life Ins. Co., tried in the United 
States Circuit Court for the First Judicial District of Massachusetts, 
in March, 1873, (May on Ins., 333, 334), the court charged the jury 
that “the real question in this case is, whether intemperance from the 
use of intoxicating liquors was the cause of the death, if the disease 
from which the insured was suffering was delirium tremens or mania 
a potu, or other disease resulting from intemperance from the use of 
intoxicating liquors, and that disease, though not necessarily mortal, 
yet from want of helpful application, or neglect of proper care or 
treatment, produced exhaustion or fever, and in consequence death. 
The death would properly be considered as resulting from the intem- 
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perance, if the disease were not so mortal in itself but that, with 
good care and under favorable circumstances, the insured might have 
recovered.” * * * * “But if the death was caused by a drug admin- 
istered to the assured in the course of medical practice, for the pur- 
pose of cure, in sufficient quantity to produce death, and death was 
the effect of the drug and not of the disease, then the death could 
not properly be considered as resulting from intemperance in the 
use of intoxicating liquors.” 

We find no error of law in this branch of the case. 

2. Is the statement contained in the insured’s “ declaration,” “ that 
I do not now, nor will I practice any bad or vicious habit that tends 
to the shortening of life,” a warranty on his part that he was a sober 
and temperate man, and would continue to be so? 

We concede that no particular form of words will make a statement 
or stipulation a warranty, where it is apparent that it is not the in- 
tention of the parties to make the validity of the contract depend on 
the literal truth or fulfillment of the statement or stipulation. Wheel- 
ton vs. Hardisty, 8 E. & B., 232 ; Kingsley vs. New Eng. Mut. Fire 
Ins. Co., 8 Cush., (Mass.) 393. The policy here, however, expressly 
stipulates that if this “ declaration” shall be found in any respect un- 
true, it shall be void. 

Now, if a warranty, it is, upon all authority, and can admit of no 
question, an agreement in the nature of a condition precedent, and 
like that must be strictly complied with; and whether the fact 
stated, or the act stipulated for, be material or not, is of no conse- 
quence—the contract being that the matter is as represented, or shall 
be as promised. Indeed, one of the very objects of the warranty is 
to preclude all controversy about the materiality or immateriality of 
the statement. The only question is, “ Has the warranty been kept ?” 
There is no room for construction, no latitude, no equity. If the 
warranty be a statement of facts, it must be literally true ; if a stipula- 
tion that a certain act shall or shall not be done, it must be literally 
performed. May on Ins., 160, 161. 

The court charged the jury that this term in the “declaration” was 
a warranty, and if they found that the deceased was addicted to in- 
temperance from the use of intoxicating liquors as a habit, and that 
such habit was a bad and vicious one, tending to shorten life, the 
plaintiff could not recover. Is ita warranty? The statements con- 
tained in such “declaration” were expressly held to be a warranty 
in the case of Miller vs. Mutual Benefit Life Insurance Company, 
31 Iowa, 217; and in Mutual Benefit Life Ins. Co. vs. Miller, 39 
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Ind., 475, (S.C., 2 Insurance Law Journal, 101,) it is held that 
not only this ‘‘ declaration,” but the “answers” contained in the ap- 
plication, are warranties, going much further than the court below, 
and the Iowa case went. The Indiana case, we think, fails to dis- 
tinguish between a warranty and a representation made material by 
‘express contract stipulations. Other cases upon this very form of 
“declaration,” in which this company was involved as a party, might 
be cited in support of the charge of the court below, and none has 
been cited or found holding the contrary. There is then no error in 
this branch of the case, either in the charges given or refused. 

3. As to the written answers to questions, made by the insured and 
his friend Alcoke, the court charged the jury that they were not 
warranties, but representations, and that false representations, to 
avoid the policy of insurance, must be not only untrue, but material ; 
but charged the jury that such representations made by the insured 
and his friend, that he was sober and temperate, and had always been 
so, were material, and if not true, avoided the policy. 

Did the court err in holding such representations material by in- 
tendment of law? We think not. “ But when the representations 
are in writing, and the parties, by the frame of the contents of the 
papers, either by putting representations as to the history, quality, or 
relations of the subject insured into the form of specific questions, or 
by the mode of referring to them in the policy, settle for themselves 
that they shall be deemed material, they are to be declared so by the 
court, and the insured cannot be permitted to show that a fact which 
both parties have treated as material, is in fact immaterial. 

“The inquiry shows that the insurer considers the fact material, and 
an-answer by the insured affords a just inference that he assents to 
the insurer’s view. The inquiry and answer are tantamount to an 
agreement that the matter inquired about is material, and its materi- 
ality is not therefore open to be tried by the jury.” May on Ins., 194, 
and cases cited in note 1. 

The “declaration ” of the insured, which is a warranty, stipulates, 
in reference to these answers: “‘ And I hereby agree that the answers 
made by myself and my friend shall be the basis of the contract be- 
tween myself and the said company, and if any untrue or fraudulent 
allegation is contained in said answers or in this declaration, all mon- 
eys which shall have been paid to the said company, etc., shall be 
forfeited,” etc. Surely, this made the fact of Davidson being a tem- 
perate or intemperate man material. Intemperance itself would 
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seem to be prima facie material, for, says May, 518, “It doubtless, in 
@ general sense, tends to shorten life.” 

On this subject, it may be well to quote again from the before- 
mentioned recent work of Dr. Sieveking, who, so far from advocating 
the practicability of total abstinence from intoxicating beverages, 
strongly recommends wines, and even pure fermented liquors, as not 
injurious to health or promotive of habits of intemperance. He even 
closes his remarks on the subject of abstinence as follows : 

“Milton anticipated this controversy, and concentrated the pith of 
the matter in the following exquisite lines : 


“ ‘Tf all the world 
Should in a fit of temp’rance feed on pulse, 
Drink the clear stream, and nothing wear, but freeze, 
Th’ Allgiver would be unthank’d, would be unpraised, 
Not half his riches known and yet despis’d.’” 


He says, p. 97: “Mr. Neison, in a very elaborate paper on the rate 
of mortality among persons of intemperate habits, shows that the ex- 
pectation of life of intemperate persons is much below the average ; 
and an intemperate person of 20 has reduced the average expectation 
from 44.2 years to 15.6 ; a person of 30 from 36.5 to 13.8 years; a 
person of the age of 40 from 28.8 to 11.6 years ; and also that while 
diseases of the nervous system and digestive organs give rise to 15.9 
per cent. of deaths in the population at large, they form 50.40 per 
cent. of all deaths among the intemperate. * * * * 

“Mr. Neison finds that from the age of sixteen upward, the relative 
mortality of intemperate persons exceeds that of the general popula- 
tion of England 3.25 times. At the term of life 21 to 30, the mortal- 
ity is upward of five times that of the general community, and in the 
succeeding twenty years of life it is above four times greater.” He 
also says: “The spirit drinkers of every class” (having shown that 
intemperance reduces the expectation of life more in the upper classes 
than among mechanics and laborers) “are liable to suspicion ; but 
wherever it is elicited that ardent spiriis, in any form, are habitually 
taken during the day, the suspicion amounts to a certainty, that the 
life, in insurance parlance, is a ‘ damaged’ one.” 

Insurance is no mere matter of sentiment, in which sensibilities are 
to be respected and saved, and human ills and infirmities concealed 
or overlooked in charity. It is a business transaction, involving only 
dollars and cents, and anything material to the risk may properly be 
inquired about and made a term of the contract. 
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We find no error, then, on the part of the court, in having charged 
the jury that these answers, in relation to the sober and temperate 
habits of the insured, were, as matter of law, material, and if untrue, ~ 
that the plaintiff could not recover. 

The next question to consider is whether the court below erred or 
not, in instructing the jury as to the nature and extent of the use of 
intoxicating liquors by the insured—if he did use, or had used, them 
so as to constitute such use a bad or vicious habit on his part, or to 
make him other than a sober and temperate person. The court did 
charge the jury, in the words asked by the plaintiff’s counsel, what 
use or what character of intoxications would not amount to such bad 
or vicious habit, or constitute a misrepresentation under the questions 
and answers upon that subject. The court then charged the jury on 
the subject as follows : 

“ You will therefore consider whether or not, at the time of the ap- 
plication, or afterward, the deceased indulged, to an extent amount- 
ing to a habit, in the use of intoxicating liquors; and if so, then 
whether this was a bad or vicious habit, which tended to the shorten- 
ing of life.” The court then defined, we think, correctly, what is 
meant by “habit,” and then said: “I have to say to the jury, that if 
they find, from the evidence, that at the time the application was 
made, or subsequently, the deceased had an appetite for intoxicating 
drinks, to such an extent that a single indulgence necessarily insti- 
gated him to a repetition of it, and led him into what have been 
called “ sprees,” and these sprees were frequent, and rendered him 
incapable of controlling his appetite whilst they continued, then, al- 
though there were intervals during which he remained entirely sober, 
there was such a repetition of acts of drinking as amounts to a habit ; 
and if you find this was a bad or vicious habit, which tended to the 
shortening of life, the defendant will be entitled to a verdict,” ete. 

Then, as to the answers that the insured was sober and temperate, 
and had always been so, the court said: “The statement itself 
amounts to an assertion that the applicant at the time of the applica- 
tion was sober and temperate, and had always been so. As a matter 
of construction, it is manifest and clear to the court that these words, 
taken as they are placed together, refer to the character, state, or 
habit of the party, and that they are fairly convertible into the phrase 
or statement that the party was and always had been a sober and 
temperate person. The question of fact will then be, ‘ Was he such?’ 
In considering this question, you will inquire whether or not he con- 
tinued the use of intoxicating liquors sufficiently long, or repeated 
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his libations sufficiently often, to amount to a habit ; and if he did, 
then whether such habit, considered in reference to its extent or the 
degree of the indulgence, was such that he was not temperate and 
sober ; and upon your answer to these questions will depend your 
verdict upon this defense.” 

This is correct in law as held in Miller against this very company 
upon a similar “ declaration ” and similar answers as in this case (34 
Iowa, 222.) “He had seasons of sobriety which would continue for 
months. His debauches were not very protracted as to time, but 
most violent in excess.” 

4. But it is claimed that the court erred in its announcement of 
the rules of construction governing this class of contracts, and in its 
remarks characterizing the effect of the rules of construction pressed 
by the counsel for the plaintiff. Of this, we have to say that the con- 
struction of this policy and the writings accompanying it and put in 
evidence, was a matter solely for the court and not for the jury. And 
the court did construe them, and did not leave their construction to 
the jury ; and if it committed no error in its actual interpretation of 
any of them, the plaintiff in error has no legal ground of complaint. 

Now, what was there in issue upon the trial for the court to con- 
strue? Only—1. Whether the provision in the policy, “in case he 
shall die by reason of intemperance from the use of intoxicating 
liquors * * * this policy shall be void,” was a condition precedent to 
the right to recover, which it admittedly is ; and what is a dying by 
reason of intemperance from the use of intoxicating liquors, within 
the meaning of this term of the policy? The court held that the de- 
ceased must have died from the direct use of intoxicating liquors, 
such use being the controlling or proximate cause of his death, and 
not the remote cause, to exempt the defendant from liability. This 
construction was obviously correct. 

2. The court was next called upon to determine whether the “ de- 
claration” mentioned in the policy, and the answers of the applicant 
and his friend as to his habits as to sobriety and temperance, were 
warranties or only representations. It properly held that the “ de- 
claration ” was by the policy made a warranty, and that such answers 
were but representations ; that the first must be literally true, while 
representations must be substantially true and material. 

3. Under the “ declaration” the jury were required to find that the 
deceased was in the habit of getting intoxicated from the use of in- 
toxicating liqurrs, and that the same was a bad or vicious habit, in 
order to find for the defendant, 
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4, It was then found by the court, that if the answers were sub- 
stantially untrue in respect to such habits of the applicant, they were 
as matter of law material, made so by the parties themselves, in the 
declaration and by the papers containing them. All this was cor- 
rect. 

5. The court then charged the jury as to what was meant by the 
habit of intoxication upon the face of these papers, and therein did 
not, as we think, err. 4 

What else, or what more, was there for the court to construe in the 
case under the issues joined between the parties? ,/ We can imagine 
nothing else. 

It is true that the plaintiff’s counsel raised the questions as to whe- 
ther overeating and irregular eating, overlabor, being thinly clad, and 
sitting up late at night, were not, under the “ declaration,” bad or 
vicious habits, tending to shorten life. What was meant by the 
questions: “Has the party been successfully vaccinated?” “Has 
the party since childhood had liver complaint, bilious colic, rhenma- 
tism, vertigo, or disease of the bowels, kidneys, or bladder?” ‘“ Has 
the party ever met with any accidental or personal injury ; if so, 
of what nature?” Whether an ‘untrue’ or ‘fraudulent’ allegation 
made in effecting the insurance rendering the policy void, must not 
be fraudulently untrue, or else material,” etc. 

But there was nothing in the case authorizing, much less requiring, 
the court to construe the policy and preliminary papers in reference 
to any of these subjects. To have attempted it would have been obi- 
ter purely. Ina case involving their consideration, in view of their 
nature and bearing upon the contract of insurance, many important 
questions might arise; and until a case presenting them for con- 
struction does arise, courts should be careful to attempt to decide 
nothing as to their proper construction. If they were pressed to 
draw attention to other possible cases, and away from the real case 
on trial, or to get the court to determine that the untruth of some or 
all of them would not affect the right of recovery on the policy, and 
thus lead the jury to determine that the intemperate habits of the as- 
sured, if they existed, would not bar a recovery in the case on trial, 
the court was right in giving no heed or effect to them, or to the 
argument showing their immateriality or frivolousness, and, as we 
have said, it might properly have rejected all substantive testimony 
offered by the plaintiff upon any of these subjects. By construing 
any of them away, it does not follow that these provisions in relation 
to temperate habits should beignored. Yet, that seems to have been 
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the object in pressing them, as they could have no other bearing upon 
the case. The objection, that the terms in which the court stated the 
effect of the rules of construction contended for by the plaintiff’s 
counsel, may have influenced the jury to find improperly for the de- 
fendant, is not tenable. 

The record does not disclose what rules of construction were 
maintained on behalf of the plaintiff. They may, in effect, have been 
just what tire court stated ; presumably they were. ‘We find in the 
charge this language : “ Much has been said during the trial with 
respect to the conduct and motives of the counsel and the parties in 
the case. I regrti to be obliged to refer to this subject at all, and I 
only do so to remint you that you are not to give the circumstances 
thus stated in our presence the slightest consideration,” ete. As we 
cannot know what their “verbal irregularities,” alluded to by the 
court in its charge were, or what construction the court was called 
upon to give the policy, and other paper,evidence in reference to the 
defendant’s defences, we must rest content when we find that the 
construction actually given by the court was correct in law. 

The same rules of construction apply to and govern all writings, 
the subject matter and nature of the transaction being always to be 
looked to in arriving at a correct interpretation ; and in case of fair 
doubt or ambiguity as to the meaning of any instrument, it is to be 
taken most strongly against him who made it, and in whose favor it 
is. To depart from this rule in insurance cases, and to render all 
stipulations in favor of the insurer inoperative, would be but to as- 
certain that an insurer was the party defendant, and upon that 
ground instruct the jury to return a verdict for the plaintiff. 

This company, from the questions required to be answered in ap- 
plications, its form of “declaration,” and the terms of its policies, 
appears to be a mutual life insurance company for temperate men 
only. Men of temperate habits mutually agree to insure the lives of 
each other, and participate in the profits of such business ; and they 
aim to admit none of a different class, who, having reduced chances 
of life, would secure an advantage by being insured on equal terms 
with themselves. There is such a company in England—* The Tem- 
perance Provident Life Office,’—having a “temperance” and a 
“ general” section, and in which it is said the average life showing 
of the temperance section is better than in the general section. Ap- 
plicants have their choice of sections. Sieveking, 101. 

We see nothing against law or morals, or in violation of public 
policy, in an assurance company organizing on the plan that the de- 
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fendant, this Mutual Benefit Life Insurance Company, is formed 
upon. When parties apply for insurance therein, all that they need 
do is simply to tell the truth ; and then, if the company takes them, 
it will be estopped from objecting to their habits ; and if it will not, 
they are left free to apply elsewhere. 

Upon the whole case, and after giving due consideration to the 
very able and carefully prepared arguments of the counsel upon both 
sides, and the many authorities they have presented, the aid of which 
we have had, we must affirm the judgment. 

O’Connor and Tixpgn, JJ., concur. 


AN ENGLISH CASE. 


ACCIDENT INSURANCE—UNLAWFUL ACT. 


Court of Queen’s Bench, Westminster, June 22. 


LOVELL 
vs. 


THE ACCIDENT INSURANCE COMPANY.* 


Held, that walking on a railroad track in a dark and rainy night, at a time when 
the deceased knew that trains were frequently passing both ways, constitutes 
an ‘obvious risk” within the meaning of the policy. It is not enough that the 
deceased did not actually seea train coming. The danger was certain and 
ought to be present to the mind of a man of ordinary sense and prudence. 


This was an action by the executors of a person killed by accident 
on a railway to recover £1,000 he had insured in the company. The 
policy was effected in June, 1871, and it provided for all cases of 
death by accident, but with certain exceptions, one of which was if 
the death arose from his doing “any unlawful act” or “ exposing 
himself to any obvious risk or danger.” The deceased was a farmer 


* Sittings at Nisi Prius, before the Lord Chief Justice and a special jury. 
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at Stone, in Northamptonshire, and on the 31st of July, 1873, he had 
travelled on the London and Northwestern Railway to Blesworth, 
in that county, and got out between 9 and 10 at night. The station 
is on one side of the line, his residence is on the other—at some little 
distance—and a short cut to his house would be across the line at a 
spot where there is no crossing or bridge. There are as usual two 
lines of rail—up and down—and soon after he got out of the train 
there a slow train and a fast mail train would meet and cross each 
other at a certain spot ; where, about three in the morning, his dead 
body was found lying, with his feet cut off by one of the passing trains, 
and a portion of his clothing on one of them. It was obvious that he 
had been walking on the line, and had been caught in a passing train, 
knocked down, and killed on the spot, and it was supposed that as he 
was looking to and trying to avoid the slow train, the fast mail train 
dashed by and caught him and struck him down. His executors sued 
on the policy for the benefit of his family, and the company resisted 
the claim on several grounds, one of them being that he had met his 
death while engaged “in an unlawful act,” and another being that he 
had met his death while “ exposing himself to obvious risk or danger.” 

On the facts being thus opéned and admitted, 

The Lord Chief Justice said it could hardly be denied that the de- 
ceased had exposed himself to obvious risk or danger. 

Mr. Metcalfe urged that this meant a willful intentional act, con- 
scious of the danger. Hunting, bathing, and many other acts daily 
done incurred some “ obvious risk or danger.” It surely must mean 
something more than an act which involved some risk or danger. 

The Lord Chief Justice.—Here there was an act which involved a 
danger no prudent man, it will be said, would have incurred. How- 
ever, we will take the facts and reserve the question.of law. 

The facts were then formally proved, in effect as stated. 

Mr. Philbrick, at the close of the plaintiff's case, submitted that the 
plea was proved, and that it appeared that the deceased met his 
death while he was exposing himself to obvious risk and danger. 

The Lord Chief Justice said it might, perhaps, be thought that this 
was a question for the jury, and, therefore, without indicating what 
his own opinion upon this state of the facts was, he should leave it 
to the jury. 

Evidence was then given on the part of the company. One of their 
watchmen proved that on the evening in question, the deceased 
passed his box about half-past nine, walking along the line in the 
“six-foot” way, when a train had just gone by ; and witness called 
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out to him, “‘ Where are you going?” He could not say whether the 
deceased spoke to him or not, but he heard him, for he turned round 
and looked at him ; but he continued walking along the line in the 
“ six-foot” way. Several other trains would pass the deceased shortly 
afterward ; in particular, two fast trains up and down, besides goods 
trains. The night was rather heavy and dark. In cross-examination 
the witness, it appears, could not be certain that the deceased had 
heard what he said. 

Mr. Philbrick addressed the jury in support of the defense set up 
by the company—that the deceased was exposing himself to “ obvious 
risk.” 

Mr. Metcalfe, in reply for the plaintiff, urged that this must mean 
something more than “risk,” for the words were “obvious” risk—that 
is, in such a case as this, crossing the line when trains were seen coming, 
but this was not proved. Otherwise, going on a railway at all would 
be excluded from the benefit of these policies, for surely in these days 
of railway accidents there was “obvious risk” in traveling on rail- 
ways. ‘There was no “obvious danger” in crossing or walking on a 
railway if no trains were heard or seen coming, for then the danger 
must be obvious to the senses. 

The Lord Chief Justice said he thought this was putting it too 
strongly. Surely a man ought to bear in mind that trains are con- 
stantly passing up and down a railway, and that even if he knew the 
usual hours of trains he could not be certain that the hours were not 
changed or varied? And if he ran a greater danger than a man of 
ordinary or reasonable prudence would encounter, surely that would 
be exposing himself to “ obvious risk.” 

Mr. Metcalfe urged that there was no such obvious risk here as 
would forfeit the policy. 

The Lord Chief Justice, in summing up to the jury, said he did not 
think that a mere act of trespass would be an unlawful act within the 
conditions of the policy, but he understood this point to have been 
given up by the counsel for the company, and the case would turn 
upon the condition as to exposure to “obvious risk” of injury. And 
supposing it not to be a question of law for the court, he left it to the 
jury whether there had been such an exposure in the present case. 
No doubt the deceased, in order to avoid a circuitous route, had 
got upon the line, and was walking on the “six-foot” at the time 
he received the injury. Was that exposing himself, not, indeed, 
to positive certain death, but to positive certain danger of it? 
And was it not “obvious” danger? Moreover, the unfortunate 
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man must have been walking so near to the line—the “off” rail 
of the “ down” line—that one of the vans caught him on the shoulder 
as it passed and smashed his shoulder and caused his death. Was 
this, or was it not, exposing himself to “obvious” danger? It 
was impossible to say that he would not be exposing himself to “ ob- 
vious risk” unless he actually saw a train coming. It was enough if 
the danger was certain and ought to be present to the mind of a man 
of ordinary sense and prudence. No doubt claims of this kind ought 
to be dealt with fairly, and even liberally. But, on the other hand, 
the company had a fair right to insist on a condition that the insured 
should not expose himself to obvious risk or danger. And whatever 
sympathy the jury might naturally feel for the bereaved family, they 
must not gratify it at the sacrifice of justice and at the expense of the 
company. If they thought the deceased had not exposed himself to 
obvious danger, of course they would find for the plaintiff; but if 
they thought that he had, then they were bound to find for the com- 
pany. 

The jury discussed the matter together for a considerable time and 
then returned a verdict for the plaintiff, saying that they did not 
think the deceased was running a risk obvious to his mind. 

The Lord Chief Justice. —But ought it not to have been obvious to 
his mind? 

The Foreman.—My lord, we find that he was not running an “ ob- 
vious risk.” 

The Lord Chief Justice.—Very well, that is a verdict for the plain- 
tiff ; but I shall stay execution, and if the question is one of law for 
the judge, I should decide it quite the other way, for I should say 
that the deceased was running a risk which was very “obvious” in- 
deed. 





